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No. 16352 
QUESTIONS PRESENTED 


Appellee is a patient at St. Elizabeths Hospital following 
commitment pursuant to 24 D.C.C. § 301(d). He sought con- 
ditional or unconditional release in the District Court. 

The record reflects psychiatric expert testimony adduced by 
both parties is in accord that appellee suffers sociopathic per- 
sonality disturbance, antisocial reaction. Appellant’s psychi- 
atrist is of the opinion the condition in appellee constitutes a 
mental illness with dangerous propensities. Appellee’s expert, 
amidst equivocal testimony, revealed the condition is abnormal 
and “more emotional than mental”; that appellee’s thinking 
is not as the rest of us, and he is not like the average citizen. 
Appellee’s expert could not dispute the existence of appellee’s 
dangerous propensities. 

Upon this record the District Court granted appellee an 
unconditional release from the hospital, finding and concluding 
that the superintendent of the hospital acted arbitrarily and 
capriciously in failing to certify appellee as eligible for release; 
that appellee is without “mental disease” and that he could 
not be dangerous therefrom. 

In the opinion of the appellee, the questions presented are: 

1. Did not the District Court commit error in finding the 
superintendent acted arbitrarily and capriciously in failing to 
certify appellee as eligible for release? 

2. Did the District Court err in applying the test of criminal 
responsibility, rather than the standard of release as enunciated 
in Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F. 2d 667 
(1958) ? 

3. Whether the District Court erred in failing to find appel- 
lee’s dangerous propensities are related to an “abnormal mental 
condition”? 

4. Whether the court erred in failing to give consideration 
See no ee ee 
release? 
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SUBRISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States Dis- 
trict Court for the District of Columbia granting petitioner— 
appellee’s petition for writ of habeas corpus and discharging 

appellee from the custody of appellant. This Court has stayed 
the effectiveness of the order of the District Court. 

The District Court had jurisdiction under 28 U.S.C. § 2241 
(1958). This Court has jurisdiction by virtue of 28 U.S.C. 
§§ 1291, 2253 (1958). 

STATEMENT OF THE CASE 7 

The parties were previously before this Court in O’Beirne 
v. Overholser, —— U.S. App. D.C. ——, 287 F. 24133 (1960), 
wherein the Court reversed an order of the District Court, 
denying petitioner—appellee’s release from St. Elizabeth’s Hos- 
pital. The Court remanded for a determination as to whether 
appellee had received a fair trial in the Municipal Court pro- 

(1) 


2 
by reason 
Elizabeths 


after hvaing received a fair 
priate order also filed March 10, 
charged the writ, dismissed the petition and remanded appellee: 
to the custody of appellant (J.A. 120). No appeal was taken 
therefrom. : i) 
, Application for the Writ 
Meanwhile, prior to filing of the March 10th order, appellee 

on February 27, 1961, sought leave to file in forma pauperss, 
tioner—appellee requested, inter alia, appointment of counsel 
and independent psychiatric examination. Petitioner desired. 
either a “conditional.or unconditional release” from the Hos-. 
pital (J-A. 25-30). The District Court appointed counsel to_ 
represent appellee as well as a private psychiatrist, Dr. J. R. 
Cavanagh, to cofiduct an examination;and ordered the writ to. 
issue, returnable before the court, (JA. 30, 33). 


"A return and answer filed by appellant attested appellee 
“bas not recovered from his abnormal mental condition and. 
requires further, treatment before he can be certified. as not. 

to himself or others if released into the com: munity” 
(J.A. 31). Affidavits of appellant filed in three prior applics- 
tions. were substantially the same and advised the court that 
appellee’s “abnormal mental condition” is. sociopathic -per- 
sonality disturbance. By a report submitted to the District’ 
Court prior to the: hearing, -xppellee’s psychiatrist, Dr. Car 


"2 A eamnplaint filed in. Municipal, Court, had -charged appellee, with grand, 


112.) Evidence that appellee suffered s psychosis at the time of the cxime 
supported the verdict (J.A. 39, 40).. Se ee ot ht cea 


3. 


vanagh, advised appellee suffers the same basic condition, 
aaa ae antisonal’ type See 


Hearing upon the application - 


ge eee oe ee 
his: burden through his testimony and that of Dr. Cavanagh. 
Bee ene re emaeny 0 a David J. Owens, 3 

Steff. Psychiatrist at St. Elizabeths Hospital. In addition, 
appellant. proffered that the testimony of Dr. Klinger of the 
hospital.staff would be “substantially the same” as Dr. Owens’ 
(J.A. 94). 

Inverse to the order of psychiatric testimony, Dr. Owens 
testified he has been acquainted with appellee as a patient, 
over the years since 1937. Dr. Owens performed ‘the psychi- 
atric case study on appellee upon appellee’s admission to the. 
Hospital in 1957. For approximately one and one-half years 
appellee was on an “outaide ward”. Dr. Owen’s contact with 
appellee ceased during that interval. “Several months ago” 
it became necessary to transfer appellee back’ to maximunt 
security due to his inability to adjust on the hospital grounds 
Dr. Owens. last saw appellee several days ago. (J.A. 74) 
Appellee“has, upon all of his admissions to the hospital; 
suffered the same basic condition—sociopathic personality dis- 
turbance, antisocial type, with drug addiction. (J.A: 74, 81, 82). 
The mst resent examination several days prior tothe hearing, 
revealed no basic change (J.A. 82). : 

Appellee’s condition is a mental illness? (J.A. 76, $2). 
According to Dr. Owens, “there is more to being a sociopath 


“ADs Ome Omens, to, other peyhiariat tcnding  maieity at 8. ay 


administrative policy 
mental iliness. TA &4, 91-98). In doing 's0, Dr. ‘Owens explained (3.4. 
91-62) : 

~_“For a nuniber of years at St. Klizabeths there was an increasing fetting 


United States and, in fact, the world in general, that there was something’ 


: 
a ft enmnitantintisoeal act.’ ‘There are more sytip- 


toms than just the act he commits” (J.A. 85). This mental 
illness is one (J.-A. 76). : : 


that has existed usually since early childhood or infancy. 
The exact cause of it we do not know. The symptoms 
that an individual of this nature displays is impulsive 
acting out or acting in an impulsive manner, desiring 
immediate gratification of whatever his desires may be. 
He has no consideration and no feelings for the rights of 
‘others. He has complete disregard for the truth. He 
makes it appear that his behavior, which is usually anti- 
social or crimes against society, is warranted, reasonable 
and justified. He is unable to form a close emotional 
‘relationship with anyone, and usually is found to be 


began to gradually 


workizig there were four physicians, and three of the four at that time 
om that service felt that this was a mental disease. As a result, it was 
h stent for the hospital to remain so rigid in its position that they 
doulan't: sepport the position If doctots had to come to court and testify, 
becauss in my opinion, as well as three of the four physicians on the 
service, it was our opinion that these, people were mentally ill Asa result, 
the policy had to be changed. And it was not something that was a flip- 
ftop from one night to the next or one weekend to the nert, it was 2 date 
that: happened to be November 1967. If it hadn't been then, it would 
have certainly been six weeks or six months later.” . 
Farther explaining, the doctor testified (J.A. 92-93) : 
* “TPrior to November 18, 1957] the administrators of the hospital, that is, 
the administration building, would have reported this as without mental 
disorder. However, the individual physicians would not have so testified 
fm court, as had happened to me and other physicians on the service.” My 
opinion at that time, prior to that time, and the present time is that this 
$e & mental Hiness.” : 2 

. 2 e s “¢ 


" “Sf certain physicians, including myself, had testified in court, we would 
have testified that this was a mental disease. 

_ “If X may use the specific example, if Dr. Cushard had testified in this 
court, if would have not been a mentul disease ; if Dr. Cody had testified in 
this. court, it would have been a mental disease. In other. words, the 
majority of the physicians had then arrived at an opinion that this was a 
mental. disease and the administrative policy of the hospital had to be 
changnd.’ tf 
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using or taking advantage of others in any way possible. 
These are some of the basic symptoms of a sociopathic 
personality. 

Appellee, as do other.sociopaths (Tr. 85) has but tem- 
porary control, which when exercised produces another symp- 
tom. The patient becomes “anxiety laden” to such an extent 
that he would “in some way act out in an antisocial manner 

_and commit some antisocial act.” There are diagnostic criteria 
which differentiate the “mentally normal” criminal from the 
mentally ill sociopath (J.A. 76, 85.) 

Appellee has manifested these symptoms since 1936. His 
antisocial behavior revealed by appellee’s record, inch 
_number.of arrests [forty (J.A. 64)] ranging from drug addic- 
tion, violation of the narcotic laws, grand larceny, fraud, false 
pretenses, draft evasion, obtaining narcotics by forgery, various 
types of other offenses against the Narcotic Act, forgery and 
uttering”. (J.A. 76-77.) 

: -Since being in the hospital, appellee has been unable “to eom- 
-mit [most of] these acts, but he had continued to display the 
game type of impulsive [acting out] behavior, antisocial, or at 
least acts against the rules and regulations of the society in 
which he is presently confined” (J.A.77). With “each attempt 
at rehabilitation or increasing [appellee’s} responsibilities, he 
has behaved in an impulsive manner, left the hospital without 
permission, frequently coming back intoxicated” (J.-A. 77). 

Appellee has escaped from the hospital on four or five oc- 
‘easions. . He has been found intoxicated and with whiskey in 
his possession ‘gn approximately as many occasions. Ground 
police have returned him to the ward on several occasions. 
(JA. 78.) ” 

During one of his escapes, appellee left, went to his wife’s 
home and returned the following day. During this sojourn, 

‘2ppellee committed two housebreaking and respective larcenies, 
by entering the rooms of two roomers. Appellee stole there- 

_ ‘from twenty-five personalized checks in one case, and sleeping 
ceapsules ‘in the other. ie eclete property aie sounds > 
pellee’s possession. ‘:. (J.A.:78:). : 

On another occasion, appellee, gis wejuirrig winged key 

-sent, snother patient, out to get vodka... Upon his return. the 
patient did not have the vodka. ‘Appellee refused to readmit 


6 
“the patient. ‘Appellee, ‘himself, has effected eseaes with use of 
the key, and has caused the escape of other patients more “seri- 
ously ill” than himself. His last occasion was January 8, 1961, 
“when he returned intoxicated, and had additional sleeping ‘tab- 
“lets in his possession. Appellee was then transferred'to maxi- 
mum security because he was not well adjusted enough to 
‘remain on an outside ward. (J.A. 77, 78, 87.) 
Still, on a third occasion appellee again manifested his con- 

“dition by perverting the truth? in order to win an emergency 
conditional release to visit his home. When appellant refused 
‘appellee permission to leave the hospital, appellee absconded 
‘again. (J.A: 90.) 
~' Appellee’s drug addiction commenced  post-operatively. 
‘But appellee continued the habit which culminated in “ap- 
proximately twelve commitments to Lexington, Kentucky 
(J-A. 79,91). - Appellee’s stealth of sleeping tablets is evidence 
of his “tendency and the urge to take drugs”. (J.A. 79.)° 
~ If ‘released into society in his present condition, appellee 
‘would be a danger to himself and society, in the reasonably 
foreseeable future (J.A. 83). Dr. Owens creed upon: — 
‘at this time, appellee would (J.A.’83-84) 


“frst of all, get intoxicated. He would then get involved 

in such as taking checks or writing bad checks, which he 

"~~ has demonstrated to us that he had done since he has 
*"* been hospitalized. He would then become so discom- 
fortable or uncomfortable that he would resort to drugs, 
which he has demonstrated in the past that he has done; 
and only recently, we we have found, or within the last year 
or two, he has had drugs in his possession. He would 

: then become involved in larceny in order to obtain alco- 
. hol, narcotics, or whatever needs he may have.” oe 


Rpedadbcmaslloepnakiecaicatcs “normal: person”, or 
“cain ‘withoict shentat dishonor sieleek-¥s Owens opined the 
‘latter obviously commit‘antisocial ‘acts.’ But there'is no way 
-of predicting that the so-called “normal -person” was gomng.t0 
2 Se ee eee ee pe as 


(Ta 20). & 
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;., Upon his, examinations, contacts:and appellee’s, record, Dr. 
Owens stated,  appellee’s condition still warrants confinement 
in John Howard Pavillion... Appellee “requires security,” (J.A. 
82). :Group. therapy is available for him at the hospital. On 
previous occasions he has participated i in the therapy. _ This 
treatment is to assist, appellee in obtaining ‘the requisite in 
sight or aid him “in arriving at a better understanding of 
[his], basic personality”. Appellee needs the treatment now, 
he has never received adequate treatment. But psychoanal- 
ysis, psychotherapy or group therapy is of no help under 
compulsion (J-A. 80-81, 86-87). Appellee must be motivated 
by : a desire for help and ‘understanding (J.A. 80). 

- Appellee’s ‘condition of sociopathic personality disturbance 
can be helped or assisted in.certain ways that will enable him 
to, make.a, more adequate adjustment on, the outside. This 
type, of cure, can. reach such a, stage as will allow appellant to 
recommend a discharge of ‘appellee. (JA 93-93.) _ 

_, Destifying upon appellee’s burden, Dr. Cavanagh revealed, 
on direct, examination, that, he had examined appellee, pur- 
suant to an-order of the court, on April 2, 1961, for “probably 
a little: over an /hour”. The doctor had slso examined ap- 
pellee’s., medical records at St. Elizabeths Hospital. When 

" asked specifically if he had arrived at a conclusion respecting 
appellee’s | “mental condition”, the doctor first answered affrm- 
atively, before giving his unequivocal diagnosis. of sociopathic 

personality disturbance, antisocial personality.’ _ (J.A. 60.) 

The doctor first explained sociopathic personality as “a, con- 

_ dition which is characterized principally ‘by behavior disorders 

- rather than’ by any particular physical or emotional disturb- 
ance manifested ‘or felt ‘by’ the patient.” ~The ‘doctor noted 
the condition’ “Gs classified in the American Medical Association 
nomenclatute;in ‘that’ portién ‘dealing with’ ‘mental: diseases, 
gildng ‘with several other disturbances,” ‘and’is'of three types, 
among which “is “antisocial personality.” * ich =, 


+l ts the same diagnosis the doctor unequivocally gave in hie repoct as 
‘personality disturbance, ° 
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When asked whether the condition constituted a mental 
iliness or disease, the doctor said on two oceasions, “It would 
be my opinion, as I understand mental illness or disease, that 
the sociopathic personality is not suffering from mental illness 
or disease” (J.A. 60-61). Thereafter, equivocation transpired 
in the following examination (J.A. 61): 

“Q. Now Doctor, would you say that sociopathy is 
not 3 mental illness, or are there occasions when it does 
become a mental illness? 

“A. Sociopathy—I prefer not to use the word socio- 
pathy.* The sociopathic personality disturbance is 8 
condition which is subject, of course, to all degrees. 
Now, there is no reason to believe that a sociopathic 
personality disturbance, although I would not ordinarily 
think of it as being a disease or illness, why this in- 
dividual could not become mentally ill or suffer from a 
psychosis. As a matter of fact, in the older termi- 
nology, before the adoption of the present terminology, 
it was known as constitutional psychopathic personality 
with psychosis and without psychosis. In the new 
terminology it is classified as not an illness at all but as 
a disturbance.’ So, this disturbance can progress to 
psychotic proportions or to degrees of illness. But cer- 
tainly not all sociopathic personality disturbances are 
il in the sense—or have a disease, in the way that I 

’ understand those terms.” 
The doctor opined appellee was without mental disease or de- 
fect at the time of his one-hour examination (J.A. 61). 

Dr. Cavanagh was familiar with appellee’s history with drugs, 
his criminal record of some forty convictions, most. of which 
were “minor” thefts, “the others [being] minor,and some of 
them possession of drugs and such things.” The doctor was 
also aware of appeliee’s four or five escapes from the hospital 
(J.A. 64). When asked whether appellee would resortto 


° Nevertheless, Dr. Cavanagh used the expression of “sociopathy” in his 
qwritten report to the court. ; : 


disturbances, occurring within the realm of specific mental disorders. 
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drugs * if released from the hospital, the doctor testified (Tr. 
63-64) : 

“If we can atcept his statement, which I believe is 
probably true, that since 1951 he hasn’t had any, I think 
that we can be quite certain that in St. Elizabeths Hos- 
pital he did not get any drugs and he has been there since 
1957,” if he has been off of drugs since 1957 it would be 
most unlikely that he would go back, since he feels now— 
he is not complaining of pain any longer. However, this 
is only @ guess. But he has been treated for his drug 
addiction actually longer than he would have been if 
he had gone to Lexington or to Fort Worth.” (Italics 
supplied.) 


Subsequently, when asked whether appellee if released into 
society, would be dangerous to himself or others in the reason- 
ably forseeable future, the doctor explained (J.A. 65): 

“T would have to answer that question in this way: I 
have testified that I do not believe that Mr. O’Beirne has 
~ @ mental illness and, therefore, I would have to qualify 
my answer by saying that a psychiatrist, since I feel he 
has no mental illness, I don’t think that he is likely to 
goto any of these things because of mental illness. What 
his behavior is going to be in the future I have no way of 
knowing, I have no crystal ball. But I can only say that 
since he is without.disease, this would be the question 
which I would expect to answer, that he has no illness 
which will bring these things necessarily about. (Italics 
supplied.) 

“* At one point the doctor testified appellee’s addiction to’ drugs following 
medical care “might well be more of a neurotic than a sociopathic disturb- 
ance *.*.9" (J-A, 63). 

*.Dr. Owens considered appeliee’s desire for sleeping tablets, evidenced by 
stealth thereof, as quite significant. It shows appellee’s continued urge or 
tendency for drugs. Infra, p. 6. 

+ Dr.. Owens" testimony reveals appellee hes not taken advantage of the: 
treatannt-avalladioand tie neni ef note: Infra, p..7.. 
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Thereafter, the Court admitted into evidence, for limited use, 
Dr. Cavanagh’s report received prior to the hearing (J.A. 65). 

On cross-examination, the-doctor, asked to explain his diag- 
nosis of sociopathic personality disturbance, equivocated thusly 
(J.A. 66): ; 

“There were several things which made it rather ap- 
parent, but here again, since sociopathic personality is 
not a disease with clearcut symptoms and manifestations 
but is rather a syndrome which may have many and 
varied manifestations, you cannot say that he had these 
various pathognomonic manifestations of a sociopathic 
personality.” (Italics supplied.) 

The doctor continued: 

“However, in my examination I am quite sure that 
Mr. O’Beirne was manifesting a great desire to please, 
that he tended to rationalize his behavior, that he prob- 
ably covered up many of the worse manifestations, if 
they can be called worst. He told me very confidentially 
that he had told most of these things to no one else, 
which wasn’t true?? These I would consider part of the 
manifestations of a sociopathic personality. Also, he 
told me these various offenses. We didn’t go‘into all: 
forty of them. He told me he has difficulties with work. 
He tended to rationalize his behavior. However, in re- 
gard to his inability to work, it would seem that there 
was a change in his personality at one time’ because on 
one job back in 1930 he worked eight years,‘on another 

2 Subsequently, the doctor reiterated that appellee is not a-man-to.be 
believed: (J-A. 67): Similarly, in his report the doctor stated, inter, alia, 
“This subject (O’Beirne); was friendly, expected the ewaminer, and was 
apparently prepared for the examination. He told the story without in- 
terruption. He was loquacious, rationalistic, and appeared to be somewhat 
above average intelligence. He readily produced his records showing his 
hospitalization and newspaper clippings which referred to his case. His 
statement concerning the thefts did not conform to the facts as contained 
im the hospital record. His statement that he had never told:anyone the 
full story was not substentiated, since the facts he had related were ap- 
parently well known. He tried hard to make @ good impression and was 


courteous throughout the interview. I strongly suspect that he is a very 
facile iar.” 


il 


job he worked five. Subsequent to that, however, ses 
job record was very poor. : 

Then, of course, in addition to these things which i 
told me and which are fairly typical of this type of in- 
dividual with this type of personality, namely, the in- 
ability to profit by experience, his ease with the truth 
and so forth, I had available to me through the order of 
the Court the record at St. Elizabeths Hospital, which 
tended to confirm this. The record of the hospital con- 
tained the record of the forty convictions. It also con- 
tained the statement which the subject had told me that 
‘he had been twice before admitted to St. Elizabeths 
Hospital. On both occasions, with a psychotic diagnosis. 
On one of these he had been admitted through the Men- 
tal Health Commission and the other one he had been 
admitted voluntarily. He also told me that he had been 
twelve times, I believe—I may be wrong on the exact 
number—twelve times admitted to Lexington. for treat- 
ment and that he had had all these surgical procedures. 
(Italics supplied.) 

“Now, on the basis of this, plus the review of the hos- 


pital record, I felt there was adequate evidence to estab- 
lish the diagnosis of what we know as a disturbance 
called sociopathic personality. 


The doctor conceded some sociopaths are with “mental 
disease” (J.A. 67-68). When first asked if appeliee’s condition 
consituted an “abnormal mental condition or a normal one,” 
the doctor testified (J.A. 68): et fae 

I would certainly not believe that Mr. O’Beirne is like 

. the average.citizen in the United States. . I have merely 

said that I don’t think that what he shows constitutes a 

: ‘disease. It constitutes a personality disorder, a person- 

ality disturbance, rather, which is acquired through his 

method of living and so forth and which is manifested 

" only. by behavior. To find any specific mental mecha- 

_nisms involved in this case might turn out to be very 

5 difficult. “So that I have not said that he is like the rest 

“of us, I have merely said that he has not disease in the 
sense that I understand disease. — ~ 
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The same question, propounded again and again, elicited the 
following answers (J.A. 68-69): 

“Q. Would you say that he has an abnormal mental 
condition though not a mental disease? 

“A. Now this would depend on what you mean by 
mental condition. I have said several times that I be- 
lieve he has a behavior problem, that his thinking is not 
as the rest of us, but I don’t know that this would imply 
mental—the word you used, disease? 

“Q. No, I used the word abnormal mental condition. 

“A Well, If you are going to consider this a mental 
condition, I am not sure that I would. I think this is 
based primarily upon his desire for pleasure at the mo- 
ment, for what he wants now for immediate satisfaction. 
I would consider these to be more emotional disturbances 
than mental.” (Italics supplied.) 

When asked whether appellee, as a sociopath, would, “in the 
reasonably foreseeably future commit any antisocial acts to- 
wards society which would involve him in crime, the doctor 
answered (J..A. 69-70): 


“J feel that I can’t answer this question. I feel com- 
petent as a psychiatrist only to answer those things 
which might be the result of mental disease. If this 
man has no mental disease, then his conduct in the fu- 
ture is probably going to follow the pattern which he has 
followed before; but if he does, it won’t be because he 
has a mental disease, in my opinion.. (Italics supplied.) 

“Q. Would it be because he is a sociopath in your 
definition? 

“A. My definition of a sociopath is that it can’t be 
defined and that it’s a group of symptoms which, added 
up, constitute a disturbance in personality. But how 
are we going to arrive at a conclusion as to when a 
sociopath loses control of. himself? I might point. 
out to you, as was testified earlier, that hospitals recog- 
nize the fact, although we say that the sociopath doesn’t. 
improve with punishment, he is kely to repeat his acts.. 
There is a rather—I can’t speak for any particular 
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hospital except those on which I have served-as a resi- 
dent and a staff member—that a sociopath who mis- 
behaves in the hospital, who leaves the hospital without 
permission, is punished to the extent that he is put 
back on a closed ward and left there until he is ready 
again for the open service. Now, if he is not responsible 
im any way and does not respond to punishment, then 
does it serve any useful purpose to lock him up merely 
because he leaves without permission? 

“So that my point is this, that when does this individ- 
ual become so ill that we are going to classify him as 
a Grade 1 disorder, Grade 2, Grade 3, Grade 4? Grade 
4 being the maximum. Are we going to base it purely 
on his misconduct? Zf we are going to base it on mis- 
conduct, all criminals, then, are not responsible. 

“Q. Doctor, my question was, you say that this man is 
suffering from a personality disturbance. Would this 
man be likely to commit any criminal acts in the reason- 
ably foreseeable future because of this personality 
disturbance? 

“A. Tanswered your question originally by saying that 


I don’t think that we can connect the illness; that I 
have no competence as a psychiatrist to discuss anything 
but illness.” (Italics supplied.) 
Thereafter, the court admitted into evidence the entire Munici- 
pal Court record (J.A. 71-72). 
Upon the record, the District Court by written opinion 
concluded in pertinent part (J.-A. 108): 


“The court is of the opinion that it was arbitrary and 
capricious for the superintendent of Saint Elizabeths 
Hospital to refuse to certify the petitioner for release 
merely because while the case was being processed 
through the hospital, the official attitude that a socio- 

_pathic personality is not a mental illness, was changed by 
the hospital staff and the contrary view is being applied 
to him. Such a retroactive application is unreasonable 

.and unjust. The court repeats that the words, arbitrary 
and capricious are used notin a popular or opprobrious 


5$97863-—-¢1——-2 
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sense, but in a technical, legal significance. This court 
concludes that there is no rational basis for the action 


of the superintendent.” 
Subsequently, the Court held (J-A. 111): 


“The court finds and concludes that the respondent’s 
refusal to file the statutory certificate that would lead 
to the release of the petitioner from Saint Elizabeths 
Hospital, is arbitrary and capricious; that the petitioner 
is free of mental disease and mental defect; that, there- 
fore, he cannot be dangerous by reason of any mental 
disease or mental defect; and that he is entitled to an 
unconditional, discharge from the hospi 


STATUTE INVOLVED 


Title 24, District of Columbia Code (Supp. VII, 1951 Edi- 
tion) Section 301 (c), (d), (e) and (g) in pertinent part 
provides: 

Commitment of persons of unsound mind to the Dis- 
trict of Columbia General Hospital—Certification to the 
Court—Acquittal by jury on grounds of insanity—Con- 
finement in a mental institution—Conditions for release 
after confinement—Conditional release—Expenses— 
Writ of habeas corpus—Inconsistent provisions of Fed- 
eral Statutes superseded—(c) When any person tried 
upon an indictment or information for an. offense, or 
tried in the juvenile court of the District of Columbia 
for an offense, is. acquitted solely on: the ground that 
he was insane at the time of its commission, that fact 
shall be set forth by the jury in their verdict. 

(d) If any person tried upon an indictment or infor- 
mation for an offense, or tried in the juvenile court of 
‘the District of Columbia for an offense is acquitted solely 
on the ground that he was insane at the time of its com- ; 
mission, the court shall order such person to be confined 

~ ira hospital, for the mentally iL. 

“- (e) Where any person has been confined in a hospital 
for the mentally ‘ill pursuant to subsection’ (d) of this 
section; and the supermtendent of such hospital certified 
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(1) that ‘such person has recovered his sanity, (2) that 
in the opinion of the superintendent, such person will 
not in the reasonable future be dangerous to himself or 
others, and (8) in the opinion of the superintendent, the 
person is entitled to his unconditional release from the 
hospital, and such certificate is filed with the clerk of the 
_ court in which the person was tried, and a copy thereof 
served on the United States Attorney or the Corpora- 
tion Counsel of the District of Columbia, whichever 
office prosecuted the accused; such: certificate shall be 
sufficient to authorize the court to order the uncondi- 
tional release of the person so confined from further hos- 
pitslization at the expiration of fifteen days from the 
time said certificate was filed.and served.as above; but 
the court in its;discretion may, or upon objection of the 
United States’ or the District of Columbia shall, after 
due notice, hold a hearing at which evidence as to the 
mental condition of the person so confined may. be sub- 
mitted, including the testimony of one or more psy- 
chiatrist’s from said hospital. The court shall weigh the 
evidence and, if the court finds that such person has 
recovered his sanity and will not in the reasonable future 
be dangerous to himself. or others, the court shall order 
such person unconditionally released from further con- 
finement in said hospital. If the court does not so find, 
the court shall order such person returned to said 
hie hospital. oe 
‘(g) Nothing herein contained: shall preclude-a per- 
son confiied under the authorities of this section from 
establishing his eligibility for release under the provi- 
i ar aon iba es eoreeamiia tai 


STATEMENT OF POINTS ; 


1. The District Court: erred i in. finding peeiats ad ath 
trarily and eapriciously in-refusing to certify appellee as eligible 
for release. 

5Whe. Disieics Court red at Rating: ani & ho 
“mental disease.” 
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3. The District Court erred in failing to find appellee’s dan- 
gerous propensities are related to an “abnormal mental 
condition.” 

4, The District Court erred in that it failed to apply this 
Court’s doctrine declared in Overholser v. Leach, 103. US. App. 
D.C. 289, 257 F. 2d 667 (1958). 

5. The District Court erred in failing to give consideration 
to 2 conditional release and in granting an unconditional 


release. 
SUMMARY OF ARGUMENT 


The evidence of record reflects expert psychiatric agreement 
in appellee’s condition—sociopathic personality disturbance, 
antisocial reaction ; in appellee’s long history, symptoms and 
antisocial conduct; that appellee’s condition is abnormal and 
that he has dangerous propensities related to his condition. 
Therefore, the District Court committed error, in finding the 
Superintendent of St. Elizabeths Hospital erred im failing to 
certify appellee as eligible for release. Nor does the record 
support the conclusion that appellee is entitled to uncondi- 
tional release. 

In reaching its conclusions, the District Court applied the 
test of criminal responsibility rather than the standard govern- 
ing release following an adjudication of not guilty by reason of 
insanity. This constituted as much error as did the court’s 
failure to find that appellee’s dangerous propensities are re- 
lated to an “abnormal mental condition”. The appropriate 
doctrine of Overholser v. Leach, 103 US. App. D.C. 289, 257 F. 
2d 667 (1958), as reiterated and applied in subsequent de- 
cisions of this Court was in no wise applied by the District 
Court. 

Thus, patent error exists respecting the findings of fact 
and conclusions of law, requiring reversal of the order granting 
unconditional release. Since appellee requested a conditional 
relief in the alternative, it is appropriate such consideration be 
given upon remand, in accordance with Overholser v. Russell, 
108 U.S. App. D.C. 400, 283, F. 2d 195 (1960). 


The District Court erred in granting appellee an uncondi- 

: tional release 

The law respecting a patient’s unconditional release from 
St. Elizabeths Hospital following mandatory commitment pur- 
suant to 24 D.C.C. § 301(d) is well settled. In Overholser v. 
Leach, 103 U.S. App. D.C. 289, 257 F. 2d 667 (1958), this 
Court held that a patient seeking release has the “burden of 
showing that the refusal of the superintendent to issue the 
statutory certificate was arbitrary and capricious.” Signifi- 
cantly, the Court in Leach, distinguished civil commitments 
from persons committed because of criminal insanity and gave 
underlying reasons therefor, thusly, Jd., 257 F. 2d at 669-670: 


“The test of this statute is not whether a particular in- 
dividual, engaged in the ordinary pursuits of life, is 
committable to a mental institution under the law 
governing civil commitments. Cf. Overholser vy. Wil- 
hams, 102 US. App. D.C. 248, 252 F. 2d 629 (1958). 
Those laws do not apply here. This statute applies to 
an exceptional class of people—people who have com- 


mitted acts forbidden by law, who have obtained ver- 
dicts of “not guilty by reason of insanity,” and who 
have been committed to a mental institution pursuant 
to the Code. People in that category are treated by 
Congress in a different. fashion from persons who have 
somewhat similar mental conditions, but who have not 
committed offenses or obtained verdicts of not guilty 
by. reason of insanity at criminal trials. The phrase 
“establishing hia eligibility for release,’ as applied to the 
special class of which Leach is a member, means some- 
thing different from having one or more psychiatrists 
sey simply that the individual is “sane.” There must be 
_ freedom from such abnormal mental condition as would 
make the individual dangerous to himself or the com- 
munity in-the reasonably foreseeable future.” (Foot- 
notes omitted, italics added:): 
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This doctrine has been reiterated.and applied in Overholser v. 
Russell, 108 U.S. App- D.C. 400, 283 F. 2d 195 (1960) ; Rags- 
dale v. United States, 108 U.S. App. D.C. 308, 281 F. 2d 943 
(1960); Hough v. United States, 106 US. App. D.C. 192, 271 
F. 2d 458 (1959). See also Foller v. Overholser; —— U.S. App. 
D.C. —, — F. 2d — (No. 16130, decided May 4, 1961): 
In the instant case, there is no doubt appellee suffers from 
sociopathic personality disturbance, antisocial reaction. Un- 
equivocally, appellant’s psychiatric expert regards the condi- 
tion as a mental illness, which renders appellee dangerous if 
released into society. In this regard, Dr. Owens detailed the 
nature of appellee’s condition concerning symptoms and effect. 
On the other hand, appellée’s expert, although opiming the 
condition is not a mental illness, testified the condition is dis- 
cernible asa “syndrome * which may have many and varied 
{pathonomonic] manifestations” (Tr. 48); that: the condition 
is “a group of symptoms” (Tr. 53); that‘ the condition can 
exist with a mental illness (Tr. 51-53); that appellee has had 
two prior civil commitments as a psychotic (Tr. 49);:that ap- 
pellee is not like the average United: States citizen(Tr. 51); . 
+hat appellee is not like the rest of-us (Tr:51) ; “that his think- 
ing is not as the rest of us” and that he considers appellee’s 
condition to be “more emotional disturbance’ than: mental” 
(Tr: 54). i bots ‘ 
- When pitted against the testimony of Dr. Owens, appellant’s 
‘expert, the testimony of Dr: -Cavanagh-~prescinding from the 
latter’s ultimate conclusion—tends to corroborate Dr. Owen’s 
opinion. The record supports a conclusion that Dr::Cavanagh 
‘thas found the condition to be both abnormal as well as mental. 
“This is, in“effect, but to agree with appellant.“ Moreover, 
there is no dispute in the record, ‘that appellee may be 2 danger 
4o himself or society in the reasonably foreseeable future, if he 
is released into society. Appellee’s expert could not‘say other- 


Sa Poyohistrio Glossary pablshed by the Committee on Public Informa- 


z appellant in changing 
the “administrative policy” to conform to the weight of anthority at the 


‘19 


‘wise.’ Nor does hé ‘dispute that ‘appellee’s danger is related to 

is condition of sociopathic personality’ disturbance; antisocial 
yeattion. (00) a0) Leigh ea 1« z 
“Upon this record; appellee ‘has patently failed to sustain his 
burden of proving the’ superintendent acted ‘arbitrarily or ca- 
Pricious in refusing to issue the statutory certificate. Leach, 
Ragsdale and Russell, supra, dictate no less.’ ‘Phus, the Dis- 
“trict Court erred in a contrary finding, « ~~ ce 
~~ ‘Et is equally clear from Léach, the test’is not whether ap- 
‘Pelle suffers 2 “mental disease”, but whether he suffers an 
“sbriormal mental: condition”. * “* *” In Eeach, this Court 
took great pains ‘on September 18,1958, to amend the original 
July 10;°1958 opinion.’ Apparently, this Court deemed the 
amendment important for the specific purpose of deleting the 
‘requirement of “mental diseas¢ or defect” and to'insert there- 
‘forthe’ concept’ of “abnormal 'mentalcondition.”” Signifi- 
cantly, this Court gave additional emphasis to the change to 
the latter concept, by the following explanation ‘in footnote 
“number threes) = = 7 ya PEE 

uit, «8. Thus, even though Leach’s mental health may 
~*~, haye improved, if there is an abnormal mental condition 
~ 2, ,Which is certified as a source of potential changes, he is 

"to be retained in custody under Section 24-301.” 

Since appellee is possessed of dangerous propensities, the 
District Court erred in failing to find such propensities are re- 
ated to an “abnormal mental condition”: 
the District Court erred in considering the concept of “mental 
disease” or’ defect, and in finding appellee is free of “mental 
-disease”. Such criteria is a part of the test applicable to 
criminal responsibility;’not release following commitment 
-under 24:D.C.C: § 301(d). Durham v. United States, 94 US. 
App? D.C. 228) 214 F.2d 862 ( 1954). 

___Moreover, it appears this Court has, even prior to Leach, re- 
Jected & contention that sociopathic personality disturbance 
“4s not within the definition: of “insanity as defined by law.” 
“Taylor v. United States, 95°U.S: App. D.C. 373, 22 F.2d:308, 
404 (1955). Obviously, Taylor was decided prior to appellee’s 
1957 commitment to the hospital. Leach continued recogni- 
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tion of the condition, at least as an “abnormal mental condi- 
tion”, as the testimony there revealed.” 

This record reflects appellee has suffered this condition since 
1936. le was possessed of the condition upon his January 
1957 commitment to the hospital. He has had the condition 
ever since. Staff psychiatrists at the hospital were always 
available to so testify, notwithstanding a prior administrative 
policy. A proper record could have been made, without con- 
sideration of the so-called policy. It is the psychiatric testi- 
mony “received in an open record” which governs. Isaac v. 
United States, —— US. App. D.C. ——, 284 F. 2d 168, 172 
(1960). Cf. Taylor v. United States, supra. 

A proper record is now before the Court, unaffected by any 
policy. It reflects appellee belongs to that. “special class”, and 
that he has failed in his burden attributed to him under Leach. 
The District Court erred in failing to apply the doctrine there 
enunciated. 

It is therefore clear, the District Court erred in its findings of 
fact, and as to conclusions of law. Thus it is patent that a re- 
versal of the order for unconditional release is appropriate. It 
is therefore appropriate the case be reversed and with direc- 
tions that the District Court consider appellee’s eligibility for © 
conditional release.* Overholser v. Russell, supra; Hough v. 
United States, supra. 

CONCLUSION 

Wherefore, it is respectfully submitted the order granting 

‘unconditional release be reversed. 
Davi C. ACHESON, 
United States Attorney. - 


™ See also Blocker v. United States,—U.8. App. D.O.——, ——, F.24-—— ' 
(No. ISTTT, decided March 3,1961). Blocker v. United States, 107 U8. 
App. D.C. 68, 274 F.2d 572, 516-577 (1969). 

SNe ne ee ee ren ee Stem oF ape 
casions in his petition and once durtag the hearing. : 
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Dr. Reichenbach’s letter, June 1, 1959. 
Excerpts from report, Dr. John R. Cavanagh. 


Notice of appeal filed May 16, 1961__-__...__-......--..-...-.--- 
Return and answer to petition, H.C. 8-60, filed January 21, 1960_.__ 
Excerpts of transcript, H.C. $60, filed’ April 19, 1960...._-------_- 
Excerpts of transcript, H.C. 8-60, filed June 6, 1961. 

Finding of fact and conclusions of law, H.C. 8-60, filed February 2, 


Finding of fact and conclusions of law, H.C. 8-60, filed March 10, 1961_ 
Order filed March 10, 1961 
Excerpts of return to order to show cause, H.C. 65-59, filed July 7, 
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Habeas Corpus Docket 
United States District Court for the District of Columbia 


Number 5061. Parties: Hzxsrer T. O’Bemene v. WINFRED 
OverHo.ser, Supr., St. Exizasera’s Hosprran. Action: 
Habeas Corpus. Petitioners Atty.: Alan Kay, Legal Aid 
Agency, U.S. Courthouse. Respondent’s Atty.: Oscar Alt- 
schuler, Asst. U.S. Atty. 


Petition for writ of habeas corpus, affidavit of poverty d& request for | Without prepay 
counsel, filed. 

Order authorizing filing & for writ to issue returnable before me 
March 8, 1961 at 10:00 a.m., & apptg. Alan Kay, Esq. to represent 
petitioner, (signed 2-28-61). Holtzoff, J. (N). 

Writ of habeas corpus & copies issued: 3-2-61. 

Order continuing bearing from March 8, 1961 to March 17, 1961 at 
1000am. (N) Holtzoff, J. 

Return and answer of Respondent to Petition of Habeas Corpus Ex 
"A" ofs 3/8/61 App. Oscar Altschuler, Asst. U.S. Atty. 

Motion of Petitioner to appoint psychiatrist at Government expense; 
o/s 3-15-6L. f 

Order appointing Dr. J. Cavanagh to examine the petitioner, and 
@trecting that be be paid from funds of U.S. Dept. of Justice. 
Hearing is continued from March 17th to April 14th, at 10:00 am. 


Nevitt). 

Opinion of Court (Writ is sustained and release of deft. Ordered. 
Release will be stayed for ten days to allow Govt. to bring appropri- 
ate proceedings to test the sanity of petitioner if it deams it wise to 
do so. (Order to be presented.) Hoitzoff, J, 

Order granting petition & releasing petitioner from custody, Release 
stayed for ten days, Holtzoff, J. (N). 

-Transcript of Official Court Reporter, Gerald Nevitt, Vol #2, pss 
1-106, Apr. 14, 1961 (Courts Copy). 

Petitioners Ex. 1 & 2. 

Notice of Appeal of Deft. copy mailed to Alan Kay. 


copy of Order Micro 5-11-61. Holtsoff, J. 

Record on Appeal delivered to USCA Forthwith by H. Alexander, 
Asst. U.8. Atty. (No. Chg. 808). 

Receipt from USCA for Original papers and Exhibits namely Origi- 
nal Filed No, H.C. 116-57, H.C. 105-88 H.C. 65-59, and H.C. 8-60. 

Certified copy of Order of USCA staying the effectiveness of Order 
of District Court of May 15, 1962. 

Order directing that a copy of transcript be furnished petitioner at 
cost of government. (N) Holtzoff, J. 


June 6 Stipulation of counsel to transmit forthwith 2 certified coptes of trans- 
script together with stipatation. a8 sapplemental record to USCA. 


Test: 6-7-6. ; aH 
Harry M. Hou, Clerk. 
By Barbera E. Baldwin, 
Deputy Clerk. 


Fes. 24th, 1961. 
Let petitioner proceed in forma pauperis & let this letter 
serve asa petition. Let writ of habeas corpus issue returnable 
before me. Holtzoff.- ve 
Filed March 1, 1961. Harry M. Hull, Clerk. 


Hon. Judge A. Hourzorr: 

Dear Sim: Today I was informed by this instatution, that 
my recent letter to you, requesting an order for me to appear 
before the Mental Health, for a Psychological Examination, to 
prove that I am of sound mind, and not dangerious to myself 
or others, was forwared back here to Dr. Overholser, the Supt. 
of St. Elizabeths Hospital, with the notation by you, that, “I 
do not have jurisdiction to order O’Beine to appear before the 
Mental Health Board,” ete. 

Your Hon. please note. 

Corey V. OvzrHotser, 
Appeals Court. 


Nov. 23,1960. . .. 7 2 oy 
The Appeals Court ruled St. Elizabeths Hospital patients 
are intitled to be examined by independent Experts, when seek- 
ing release on habeas corpus petitions, etc.. pas 

Your Hon. because of the above ruling of the Appeals Court, 
also, because you “feel a great injustice is being done”, my 
almost 4 years confinement in this Mental Hospital, and be- 
cause I am not being given a fair chance, or this Hospital's 
lack of proper consideration, That Now, you do have the power 
and jurisdiction to order a, Mental Health Examination of me, 
which can Speedup 2 conditional or unconditional release from 

I am of Sound Mind, have never had violence in my life, 
and my family are in dire need of my protection and support. 


Henseat T. O’BEIONE.” 


Harry M. Hou, Clerk. 
By Nancy McGroean, ~*~ 
. Deputy Clerk. 


In the United States District Court for. the District of 
No. 50-61 


Hansert T. O’BEIRNE, PETITIONER 
gee 


Wurrep Oversnossr, Surr. Sr. ELIzaBETHS Homes 


Petition for issuance of a writ of habeas corpus. - 
. Filed March 1, 1961. Harry M. Hull, Clerk. Ly PEO 
Comes now in forma pauperis, your petitioner, Herbert T. 
O’Beirne, 


- Who having been duly sworn, states as follows: 0. 
~ I am of sound mind and I am presently being confined and 
restrained of my Liberty, by the respondent in this action at St. 
Elizabeths Hosp., a Federal Psychiatric institution, Washing- 
ton D.C. . Sty Gh uae 
_ Such confinement and restraint and involuntary hospitaliza- 
fion is Detrimental to my physical, mental and social welfare. 
Congress in section 301(E) “is not conserned with persons 
who. have engaged in any kind of unlawful conduct, however 
minor, but only with persons who have engaged in unlawful 
conduct of a. dangerous violent charactor,” “The language 
used convey’s the idea of physicial danger to persons and per- 
haps to property 301(E) There is no violence on my Record 
No. 15859, Jan. 26, 1961, Lynch v. Overholser. The Supt. 
acted arbitrarily and capriciously in refusing to certify and 
recommend, conditional or unconditional release for. me long 
ago. Oremia v. Overholser, 82 US., App. D.C. 285, 1637 2nd 
763. ; 
US. App. #15634, O’Beirne v. Overholser. “The question 
weather custory at St. Elizabeths Hosp. could properly be 
continued.” — 
These very Unhappy Surroundings, and my family being in 
dire need of my Help, are depressing factors to say the least. 
Tam. compelled to live locked up day and night, among 
criminaley insane patience, of every imaginable mental dis- 
order which is located in the maximum security section of this 
instatution. 
. Your Honor, I respectfully request an order from your court 
for me to appear before the Mental Health Board. to take any 
Psychological test, to prove that I am of sound mind, and re- 
leased from here as soon as possible. I have not been given 
& psychological test in almost 4 years Dec. 1957. (See Hospital 
Records.) 
My only illness is a physical one, asthma, which, as you 
know can certainly be treated by any Medical Dr. outside of a 
: Petitioner. 


y=) 


Subscribed and sworn to before me this 27th day of Feb. 1961. 
Morgan J. TREXLER, . 
Notary. Public, D.C. 
My Comm. expires 5/31/68. 
A true copy. 
Attest: Ase 
fsman] Harry M. Hon, 


oy Nancy McGrvuean, 
Deputy Clerk. 


Important Notation 
O'Beirne v. Overholser 
Curry v. Overholser, Appeals Court. 


Filed March 1,1961. Harry M. Hull, Clerk. 
: Nov. 23, 1960. 

“St, Hlizabeth’s hospital patients are entitled: to be ex- 
amined by independent experts when seeking release on habeas 
corpus petiti : 

Your Hon. I humbly request your court toorder a psychiatric 
examination by the Mental:Health, or any other Doctor, or 
Doctors of psychiatry that you may deem proper. 

Herseer T. O’BEIRNE 
Petitioner. ; 

Subscribed and sworn to before me this 27th day of Feb- 

ruary 1961, 

Morean J. TREXLER, ~ 

: Notary Public D.C. 
My comm expires 5/31/63. 


Haney M. Hoi, 


By Nancy McGutean, . 
Deputy Clerk. 


29.: 
Prayer 
May it please your Honorable court. 

I have tried to briefly present a few of my grievances, I 
have no training in law to properly present my cause, but I 
feel that if your Honor will consider the promises therein above’ 
contained, it will be apparent to your court that I am being 
held in unjust confinement. That I have suffered, cruel and 
unusual punishment, that my health and welfare have been, 
and is being imperiled, that my wife and family are unjustly 
made to suffer, and that I should be released from the further 
custody and involuntary hospitalization of/at the arbitrary 
discretion of the respondent, your Petitioner, your Hon. 

Therefore humbly prays your honorable court to issue a 
writ of Habeas Corpus Directing respondent to produce me 
and all records, charts, and papers pertaining to my case in 
open court for a full oral and open court hearing into my 
cause, so that I may be conditionally or unconditionally re- 
leased from this institution, or that I may appear before the 
mental Health Board as soon as possible to prove that I am- 
of sound mind, and released. Your Honor your petitioner also 
prays appointment of competent counsel. As I am and have 
been without funds for approx. 4 years, being lockedup in this, 
institution. z! 

: Saeaars T.. O’Bzrmne, 
Petitioner. 

Subscribed and sworn to before me this 27th day of Feb- 
ruary 1961. 

Morgan J. Teekure,: 
Notary Public,.D C. } 


My comm: expires 5/31/63, 
Atrue copy. 
Test: 
[sEaL] Harry M. Huu, 
Clerk. 
By Nancy McGrvaan, 
Deputy Clerk. 


In the United States District Court for the District of Columbia 
Habeas Corpus No. 50-61 


Heesert T. O’BErene, PETITIONER 
vw. 


- Wuivrrep OvERHOLSER, RESPONDENT 


Filed March 1, 1961. Harry M. Hull, Clerk. aide 

Upon consideration of the affidavit of poverty and the ac- 
companying petition for a writ of habeas corpus, iti is this ion 
day of February, 1961, : 

Ordered that the petition be filed and the action pecienscitid 
without prepayment of costs. 

it is further ordered that the writ of habeas corpus be issued 
returnable before me on the 8th day of March 1961; at 10:00 
o'clock a.m. ; 

It is further ordered that Alan Kay, Esq., be and hereby is 
eee >> Segue ee Dee ee cae proceeding. 

(S) . Atzxanvrr Hourzorr, 
Judgez: 


Harry M. Hou, Clerk, 
By Nancy McGzuaas, » 
Deputy Clerk. 
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Habeas Corpus No. 50-61 
In ne Herseart T. O’BEIRNE PETITIONER 
Return and Answer to Petition of Habeas Corpus 


Filed March 1, 1961. Harry M. Hull, Clerk. 


The return and answer on behalf of Dr. Winfred Overholser, 
Superintendent, Saint Elizabeths Hospital, respectfully repre- 
sents to the Court: 


* * * * ° * 

2. The petitioner, Herbert T. O’Beirne, alleges that the re- 
spondent is being arbitrary and capricious in not certifying 
him for release from the hospital. The respondent denies this 
allegation. 

3. During this petitioner’s period of confinement in Saint 
Elizabeths Hospital, he has been under the care and observa- 
tion of the respondent, as well as other members of the medical 
staff of Saint Elizabeths Hospital, skilled in the care, diagnosis, 
and treatment of nervous and mental disorders, who are of the 
opinion that he has not recovered from his abnormal mental 
condition and requires further treatment before he can be certi- 
fied as not dangerous to himself or others if released into the 
community. 

Wherefore, the premises considered, the respondent 
prays that the writ herein be discharged, the petition dismissed, 
and the petitioner remanded to the custody of the respondent. 

Winfred Overholser, 
Win Frep ee MD., 
: Su; 
Saint Elizabeths Hospital. 


3I(a) 
Exhibit A 


In the Municipal Court for the District of Columbia, Criminal 
Division 


Case No. U.S. 7391-56 


Crry or WaSHINGTON, 
District of Columbia, ss: 
To the Superintendent of St. Elizabeth’s Hospital: 

Receive into your custody the body of Herbert T. O’Beirne 
herewith sent by the Municipal Court, brought before said 
Court charged upon the oath of Dr. John D. Shultz, the Court 
having found the accused to be not guilty by reason of unsound 
mind at the time of the offence, the Court orders the accused 
committed to St. Elizabeth’s Hospital, pursuant to Public Lew 
313-84th Congress, Chapter 673, Ist Session: 

Further ordered that the defendant be committed to the 
District of Columbia General Hospital until such time as the 
proper facilities are available at St. Elizabeth’s Hospital. 
~ Therefore’ safely keep in your custody until he shall be 
discharged by due course of law, and for so doing this shall be 
your sufficient order. 

Witness, the Honorable Leonard P. Walsh, Chief Judge of 
the Municipal Court for the District of Columbia, and the seal 
of said Court this 18th day of October, A-D. 1957. 

[sean] ‘Waurenx F. 

Clerk, the Municipal Court, D.C. 
By Joserx M. Burton, 
Deputy Clerk. 

Precinct No. —— 5 

Suscribed and sworn to before me this 3rd day of March 1961. 


32. 


United States District Court 
For The District of Columbia 


Habeas Corpus No. 50-61 


Hersert T. O’BemRNE 
Vv. 
WINnFRED OVERHOLSER 


Order 


Filed March 16, 1961. 

Upon motion of counsel for. petitioner and for good cause 
shown, it:is this 16th day of March, 1961, 

Ordered, that Dr. J. R. Cavanagh examine the petitioner, 
Herbert 'T. O’Beirne, to determine his present mental condition 
and further to determine whether the petitioner is or will in the 
reasonable future be dangerous to himself or others. 

Further Ordered, that Dr. Cavanagh be permitted to ex- 
amine the petitioner’s medical records. . 

Further Ordered, that Dr. Cavanagh be paid fifty (50) .dol- 
lars and an additional fee of fifty (50) dollars should he be 
required to testify, said sums to be paid out of the funds of the 
United States Department of Justice., 

Farther Ordered, that the hearing upon the above captioned 
cause set down. for; March 17th at.10:00 AM. be continued 
until April 14th at 10:00 AM. 

. (S). . Atmxanpzr Hovtzorr, 
; Judge. 


Iw Tas Mounicrpan Cover ror THE Distaicr or CoLuMBIA 


CananaL Division ., .- 
AFFIDAVIT OF COMPLAINT 


Disraicr or Conuammta, ‘8: 

Be De Liain es kone She a Deputy 
Clerk.of The Municipal Court for' the District of Columbia, 
and being duly sworn according to law, doth declare and say 
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that on or about the 25th day of December, AD. 1956, at the 
District aforesaid, one Herbert Timothy O’Beirne did then 
and there feloniously steal, take and carry away from 555 Ran- 
dolph Street, N.W., three wrist watches, two rings, all of the 
value of twelve-hundred dollars, all lawful money of the 
United States, of goods and chattels of Mary Dow, against 
the form of the statute in such case made and provided, and 
against the peace and government of the United States of 
America. 


Mary D. Dow. 


Subscribed and sworn to before me this 29th day of Decem- 
ber, A.D. 1956. 
By Joun Psuey, 
Deputy Clerk. 


No. 288297 
AFFIDAVIT OF COMPLAINANT 
Untrep Sratzs 


v. 
Hersear Timorny O’Brene, 
°~ 5829 Colorado Ave. N.W. 
- Grand Larceny 
COMPLAINANT 
' » Mary D. Dow - 
. 555. Randolph Street, N.W..., - 
Det. Sgt. J. K. McCarty, DB. 
~~ Dest: 
Wautue F. 
Clerk, Municipal Court, D.C. 


By Josspx M. Burton. 
Deputy Clerk. — 
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[Information] 
No. US. 7291-56 
In the Municipal Court for the District of Columbia 
Criminal Division 


December Term, A.D. 1956: 
Disrerer oF CoLUMBIA, 83: 

Oliver Gasch, Attorney of the United States in ane for the 
District of Columbia, who, for the said United States, prose- 
cutes in this behalf, by Dyer J. Taylor, Esquire, one of his 
assistants, comes here into Court, at the District aforesaid, on 
thé 29th day of December, in the year of our Lord, one 
thousand nine hundred and fifty-six, in this said Term, and for 
the said United States, gives the Court here to understand and 
be informed, on the oath of one Mary D. Dow that one Herbert 
T. O’Beirne, late of the District aforesaid, on the 22nd day of 
December in the year of our Lord, one thousand nine hundred 
and fifty-six, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, 3 watches and 2 rings, 
all under the value of one hundred dollars and no cents, all 
lawful money of the said United States, of the goods, chattels, 
moneys, and property of Mary D. Dow, then and there be- 
ing, feloniously did STEAL, TAKE, AND CARRY AWAY, 
again the form of the statute in such case made and provided, 
and against the peace and Government of the United States 
of America. . 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in manner 
and form as aforesaid; prays the consideration of the Court 
here in the premises, and that due proceedings may be had 
against the said Herbert T. O’Beirne in this behalf to make him 
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answer to the said United States touching and concerning the 
premises aforesaid. : 
: Otrver GascH, 
Attorney of the United States in and 
for the District of Columbia. 
By Dyze J. Taytor, 
His said Assistant. 
Personally appeared Mary D. Dow before me this 29th day 
of: December, A.D. 1956, and being duly sworn according to 
law, doth declare and say that the facts as set forth in the 
foregoing information are true. : 
) : . Dyzr J. Taytorz, 
Assistant Attorney of the United States 
in and for the District of Columbia. 


#74489 


D=PaRTMENT or Heaurn, = 
Enuoarion, AND WELFARE, © 


Exzzazeras Hosprran, 
Washington 20,D.C., August 7, 1967. 


Re: Herbert T: O’Beirne naib 
‘The Cumx, Cameyan Division, a ee 
Monictray, Coury ror Tae District or Covumem, =~ 
5th andE Streets N.W., Washington, D.C. ee 
Dzar Sm: Your attention is invited to the case of Mr. Her- 
bert T. O’Beirne, District of Columbia Prisoner, who. was ad; 


mitted to Saint Elizabeths Hospital on April 17, 1957, pur- 


suant to the provisions of Title 24 of the District of Columbia 


Code, Section 301 et;seq. as amended by the Act of August 9, 
, Publie Law 313. The hospital was informed at the time 


of his admission that he was-under a charge of Larceny, crim- 


inal Number US 7301-'56.... 
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It has been determined that Mr. O’Beirne is at‘ this time 
mentally competent to stand trial and to consult with counsel 
and properly assist in his own defense. Therefore, it is re- 
quested that arrangements be made for this individual’s re- 
moval to the District of Columbia Jail or such other institu- 
tion as is considered appropriate. 

Sincerely yours, 
Appison M. Dovat, M_D., 
Acting superintendent: 
CC: United States Attorney for the District of Columbia, 

Washington 1, D.C. (2); United States Marshal, United 

States Courthouse, Washington 1, D.C. (1); Record Clerk, 

District of Columbia Jail, 19th & C Streets S.E., Washing- 

ton, D.C. (1). 


ee STS SepremsBer 17, 1957. 
Re: Herbert T. O’Beirne 

Mr. Joxn Sav, . 

426 Fifth Street N.W., Washington, DC. 

Dear Mr. Sav: In accordance with your request, I am pro- 
viding you with the following information which is a summary 
of our findings on examination of Herbert T. O’Beirne. As you 
know, he was admitted to this hospital January 29, 1957, and 
discharyed April 17, 1957, with a discharge diagnosis of chronic 
brain syndrone of unknown cause. 

Our diagnosis was based upon tests that were administered. 
One of ‘these tests is the psychiatric interview. During the in- 
terview he showed memory gaps, discontinuity of thought, 
slowness of thinking, and lack of cohierance which indicate a 
deterioration of the thinking process: The clinical impression 
was that his thinking and behavior is similar to that of other 
patients we have seen with organic brain disease., “This impres- 
sion was confirmed by psychological’ testing. ‘Psychological 
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testing showed’ an T.Q. of 77 with indications of a considerably 
higher original 1.Q. Other elements in the psychological tests 
‘were consistent with the clinical diagnosis or organic brain dis- 
@ase. It should be emphasized that the kind of deterioration 
shown is due to microscopic changes in the brain and thus no 
gross change such as tumor, hemorrhage, or other neurological 
disease was expected or found. Neurological findings, as antici- 
pated, were negative. To rule out such gross lesion the patient 
had skull x-rays, electroencephalogram, and a lumbar puncture. 
The findings of these laboratory procedures were negative. 
Such negative findings are in no way inconsistent with the diag- 
nosis of diffuse, generalized organic brain deterioration. - 

The nature of the process we observed was of such a nature 
that it must have been present for at least a period of two or 
more months prior to his present admission. This would mean 
that the crime with which he is charged, committed sometime 
in the month of December, was Prodieey'ck fee muerte ciscabe: 


= erie 
iF 0 " JjounD. Secours, MD., ne 
si Rae ta _ Chief Peychiatit. : 
SDS:mwd | 


ait Shave : Wer ea as Hideo 
_Depuemeni i Haae? eae 
- Evucarion OF Weurare, 2 
Bora Washington 20, DC, October 11, 1967. 
Re: Herbert T. O'Beisne (Discharzed), 
Mr. Joun G.Savu, at 
Attorney at Law, 
426 Fifth Street NW.; Washington, D.C. 
Deak MnSavn: Tn compliance with your verbal request on 
October 9, 1957 to Dr. William G. Cushard of the medical staff 
of this hospital regarding your client and our former patient, 
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Mr. Herbert T. O’Beirne, you are informed that during his 
residence in Saint Elizabeths Hospital from April 17, 1957 to 
August 29, 1957, Mr. O’Beirne did not manifest symptoms of 
mental illness, and he was discharged from Saint Elizabeths 
Hospital, August 29, 1957 into the custody of the United States 
Marshal as “Without Mental Disorder” and competent. 
Sincerely yours, 
Apprson M. Dovat, M.D., 
Acting Superintendent. 


Fesevary 11, 1957. 
Re: Herbert O’Beirne, M/W-54, U.S.-7391-56 Larceny 
Mr. Watrer BRAaMHALL, 
Criminal Clerk’s Office, Municipal Court, 
Sth between E and F Sts. N.W., Washington, D.C. 
{Attn: Mr. Robert Ernst) 


Dear Sim: Herbert O’Beirne was admitted to the District of 
Columbia General Hospital January 30, 1957. He is well- 
known to this hospital and the Psychiatric Service where he 
was thoroughly studied on several other occasions. Our find- 
ings at present indicate a psychosis with severe organic dis- 
order due to unknown etiology. 

This man’s 1.Q. is estimated to have been 110 and at the 
present time he functions at a level of border-line deficiency. 

It is requested that the Court consider nolle prosequi the 
charges in order that this man may be seen by the Mental 
Health Commission for commitment to St. Elizabeth’s Hos- 
pital for the treatment and custodial care required. 

Sincerely, 
Jonn D.Scxourz, M_D., 
Chief Psychiatrist. 


BMLMclI:jgt 
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GovEENMENT OP THE DisTRict oF CoLuMBIA, 
Disraicr or Co.umBra GENERAL Hosprrat, 
Formenty Gatuinezr Monticrpay Hosprran, 
Washington D.C., February 19, 1957. 
Re: Herbert O’Bierne, M/W-54, U.S.-7391-56 Larceny 
Mr. Waurer Brampatn, 
Criminal Clerk’s Office, Municipal Court, 
5th between E and F Sts. NW., Washington, D.C. 
(Attn: Mr. Robert Ernst) 


Dear Sm: Herbert O’Bierne was admitted to the District 
of Columbia General Hospital January 30, 1957, for psychi- 
atric studies and evaluation. 

This man is well known to District of Columbia General 
Hospital, having been in and out over many years. He is also 
known to the Psychiatrie Service where recent, psychological 
tests reveal him to be psychotic, incompetent and incapable 
of participating in his own defense. 

It is recommended that this man be considered for commit- 
ment to a hospital for the proper care and treatment. 

Sincerely, 
JoHN D. Scxuurz, M.D., 
Chief Psychiatrist. 
M.Mel/igt 


75,299 
DEPARTMENT OF Hear, Epucation, aND WELFARE, 
Samy Exizaperss Hosprran, 
Washington, D.C., June 1, 1959. 
In reply refer to: WS/MMP 
: Herbert T. O’Beirne. 

Hon. Ontver Gascx, 
United States Attorney for the District of Columbia, 
Washington, D.C. 

Duar Mr. Gasce: May we invite your attention to the case 
of Herbert T. O’Beirne, Criminal Number US 7391-56, who 
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was readmitted to Saint Elizabeths Hospital October 18, 1957, 
by order of the Municipal Court for the District of Columbia, 
pursuant to the provisions of Title 24, Section 301, Subsection 
(d), of the District of Columbia Code, as amended, after hav- 
ing been found not guilty by reason of insanity on the same 
date. 

On May 30, 1959, Mr. O’Beirne was permitted to visit with 
his wife and nephew on the hospital grounds. Upon termi- 
nation of the visit, Mrs. O’Beirne failed to return her husband 
to the custody of the ward personnel, leaving him at the en- 
trance to the building, from which point he left the hospital 

Although Mr. O’Beirne is not considered to be dangerous, he 
is in need of further hospital care and treatment for his men- 
tal illness. In view of this, and of his legal status, we shall 
appreciate your cooperation and assistance in his apprehen- 
sion and return to the hospital. Police Precinct No. 11 was 
notified by telephone, and a copy of this letter is being sent, to 
the Superintendent, Metropolitan Police Department, 300 
Indiana Avenue, NW., Washington, D.C. 

Mr. O’Beirne is a 54-year-old white male, 5’1014” in height, 
weighing approximately 152 Ibs. He has dark brown hair and 
blue-eyes. There are a number of small, well-healed scars on 
the right hip and left thigh, as well as a number of well- 
healed sears on the abdomen. When last seen he was wearing 
bluepants, green-plaid shirt, and black shoes. 

Mr. O’Beirne’s wife, Mrs. Marie O’Beirne, resides at 5829 
Colorado Avenue NW., Washington, DC. peer ie 

.. Sincerely yours, 
“Every B. Rurcumnsace, M_D., 

s. Acting Superintendent. 

CC: Superintendent, Metropolitan Police Department. 


yt YO ) ie 30S dha CIES WIS UNS. 


AI. 
_ Jouw R. Cavanace, MD. 


1703 RHODE ISLAND AVE. NW. 


Washington 6, D.C. 


8 Apert 1961. 
Petitioner’s Exhibit No. 1 


Filed May 15, 1961. Harry M. Hull, Clerk. 

Herbert T. O’Beirne, 56 years old, white, married male, ; 

According to the patient, he has been in the hospital since 
April 18, 1957, at which time he was sent for mental observa-_ 
tion. He was examined by me at St. Elizabeth’s Hospital on. 
April 2, 1961, in the visitors’ room of Ward 5 of the John How-. 
ard Pavilion. In substance he stated: 

“T got in trouble in December, 1956, and I was sent to jail on 
a year’s sentence. After I had been there for one month I was 
called back for court and my sentence was set aside and I was 
sent here for observation. On August 29, 1957, I was dis-. 
charged by the hospital as “Without Disorder”. I was sent 
back to court but the hearing was postponed and.I went to jail 
for two weeks. | was out on bail from September, 1957, until’ 
October 18, 1957, where I returned to court and pleaded not 
guilty before Judge Scott. My Attorney, John Saul, had a 
letter from the hospital saying I was without disorder. "When" 
Judge Scott saw this he dismissed the case. However, the. 
District Attorney brought up Number 313 and I was sent back. 
to the hospital. Everybody was surprised to.see me back. In 
November, 1957, I asked for a writ of habeas corpus. When 
I went to court my, lawyer had lost the letter saying I was 
“Without Disorder” so the case was postponed for eight days, 
At the end. of that, time the letter was still missing but the’ 
hospital. sent another: letter, . Following this Judge Holtzoff 


sent me back to the hospital for 30 to 60 days. Subsequently 
I put in several other writs and they were returned each time. 
I have been under six administrations. Each time there was 
@ new administration they would say they would have to in- 
vestigate further. As a consequence nothing has happened 
about my discharge. Dr. Cushard told my wife that “We 
have found him without disease and we send him out and the 
courts send him back.” 

“T have never told anyone the whole story of my offense. 
I knew a woman about 40 years of age. I used to visit her 
and drink with her. With her I didn’t always conduct myself 
2s @ married man. When we drank together she had a ring 
which slipped off her hand very easily. She would frequently 
ask me to hold the ring. On one occasion she apparently 
forgot that she had asked me to hold the ring and she called 
the police and told them that the ring had been stolen. She 
told them to see me because I might know something about it. 
I didn’t want my wife to know I was having an affair with this 
woman so I didn’t tell the truth about my relations with her. 
In regard to the mental illness for which I was sent here I can 
only say that I was drinking and the woman was calling me 
again and again. I didn’t feel like 2, wrestler the next morn- 
ing and so I went down and pleaded guilty. After this they 
sent me here to see if I was crazy. It was at my wife’s sug- 
gestion, I think”. 

" Kecording to the record at St. Elizabeth’s Hospital, this 
subject has had 40 arrests, mostly for narcotics, and in addi-~ 
tion to this has had 14 admissions to Lexington for narcotic 
addiction. He states that he is a medical addict. He states 
that his trouble which led to the addiction started while he 
was in the seminary studying for the priesthood. During this. 
time he began to have an abdominal pain, and when no cause 
was discovered he was discharged from the seminary. After: 
leaving the seminary he has had a number of operations; he. 
states 14, for gallstones and kidney stones. He has documen- 
tation to prove this. 
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His work record is sketchy, but apparently he has not stayed 
on any job very long, except that he worked at McCrorys in 
New York for eight years, leaving this to get a better job at 
Wannamakers, where he was an Assistant Buyer for five years. 
After leaving this job he came to the District of Columbia and 
since then has worked irregularly, his jobs apparently being 
interspersed with surgical procedures and time spent in jail. 

He has had two previous admissions to St. Elizabeth’s Hos- 
pital, the first a voluntary admission in which he signed out 
before the study was completed. According to the record, he 
was psychotic on his admission at this time. His second ad- 
mission to St. Elizabeth’s was through the Mental Health 
Commission. He had been in D.C. General from November 
24, 1953, to December 4, 1953, before being sent to St. Eliza- 
beth’s. At this time he was also psychotic. 

Mental Status: This subject was friendly, expected the ex- 
aminer, and was apparently prepared for the examination. 
He told the story without interruption. He was loquacious, 
rationalistic, and appeared to be somewhat above average in- 
telligence. He readily produced his records showing his hos- 
pitalization and newspaper clippings which referred to his case. 
His statement concerning the thefts did not conform to the 
facts as contained-in the hospital record. His statement that 
he had never told anyone the full story was not substantiated, 
since the facts he had related were apparently well known. 
He tried hard to make a good impression and was courteous 
throughout the interview. I strongly suspect that he is a very 
facile liar. * 

The record at St. Elizabeth’s Hospital was reviewed. 

Impression: The diagnosis in- this ‘ease is sociopathic per- 
~ Discussion: According to usual diagnostic standards, this case 
3s, I believe, properly classified as Sociopathic Personality Dis- 
turbance; Antisocial Reaction. *-* * 
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United States District Court for the District of Columbia. | 
Habeas Corpus 50-61 


Hersert T. O’Bamne, PETITIONER 
Vv. 


WINFRED OVERHOLSER, RESPONDENT 


Filed May 26, 1961. Harry M. Hull, Clerk. 


Wasuineton, D.C., April 14, 1961. 
The above cause came on before the Honorable Alexander 
Holtzoff, Judge, United States District Court for the District of 
Columbia. 
Appearances: On behalf of the Petitioner: Alan Kay, Esq. 
On behalf of the Respondent: Oscar Altshuler, Esq., Assistant 
United States Attorney. 


Petitioner’s Exhibit No. 1-----------..------------__- 
Petitioner’s Exhibit No. 2. 
Petitioner’s Exhibits No. 3_. 


PROCEEDINGS 
The Derury Cuzex. In re Herbert T. O’Beirne. 
QPENING STATEMENT BY COUNSEL ON BEHALF OF PETITIONER 


Mr. Kay. If your Honor please, in December of 1956 the 
petitioner, Herbert T. O’Beirne, entered a plea of guilty to a 
charge of petit larceny..in, Municipal Court.. He: was sen- 
tenced, to one year imprisonment, your Honor. . And.in Janu- 
ary of 1957, approximately-one month later, an attorney was 
retained by the petitioner’s wife and the petitioner was brought. 
from D.C. Jail to Municipal Court. A proceeding was held 
there, your Honor, which the record doesn’t indicate exactly 
what happened, but the petitioner was then sent to D.C. Gen-- 
eral Hospital. 
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The Covrt.. What kind of a hearing was that, Mr. Kay? 

Mr. Kay. From the petitioner-— 

The Covrr. Can you tell that from the record? 

Mr. Kay. I couldn’t find anything in the record. I under- 
stand from the petitioner that his retained. counsel requested 
the hearing in the Municipal Court because he wanted to al- 
lege the petitioner was insane at the time-—— 

The Court. He had already been sentenced? 

- Mr. Kay. Yes. 

The Courr. And he asked for a new trial on the ground of 
insanity? 

Mr. Kay. The retained counsel did that, your Honor. 

The Court. And his counsel asked for a new trial’on the 
ground of insanity? 

Do you know the facts, Mr. Altshuler? 

Mr. Aursxutzr. I can fill in a few details, if your Honor 
will permit me. 

The Court. Well, just that one detail. I do not want to 
interrupt Mr. Kay’s opening statement. 

Mr..AursHuter. Yes. While O’Beirne was serving his 
sentence of one year, Dr. Kushner of: Legal’ Psychiatric Serv- 
ices was called in by the jail authorities to examine him, and 
they found him—they made'a medical report'to the Court and 
recommended to Superintendent Reid that he be transferred 
to a mental institution because he was psychotic and severely 
il, chronic brain eyndromie associated. with intoxication, with 
psychotic reaction. - 

On the-basis ‘of that, counéél fde, 0 Remensoved to vacate 
the!judgment:and commitment:and' withdraw the guilty nee 

Mr. Kay. I was not aware of that, your Honor.. 

The sare Yay —- ep you races sat statement, Mr, 
Kay? 

_ Mr. Kar. Yes, yaar Haase: “If yout Elation plsane: ‘the sen- 
terice: was vacated: and. the plea, was withdrawn. » The peti- 
tioner stayed: overat D.C: General Hospital...’ On. February 
19th:s letter: was sent: by‘Dr.:Shultz tothe Clerk of the: Mu- 
nicipal Court, Criminali Clerk of the Municipal Court, stating 
that the petitioner was psychotic, suffering froma severe brain 
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syndrome. The Court then ordered, your Honor, that the pe- 
titioner be sent to St. Elizabeths Hospital. However, he was 
not transferred to St. Elizabeths Hospital until April of 1957 
because there was no room available. 

He stayed in St. Elizabeths Hospital until August 17, 1957, 
at which time he was discharged by St. Elizabeths Hospital 
as being without mental disease or disorder and competent to 
stand trial. This letter was signed by Dr. Addison Duvall, 
who was Acting Superintendent of the Hospital. The peti- 
tioner was then returned to the U. S. Marshal’s custody and 
awaited trial in Municipal Court. Subsequently, on October 
19, 1957, the petitioner came up for trial before Judge Scott. 

_* * * The petitioner, after he was found not guilty by rea- 
son of insanity on the basis of two letters that were introduced 
at the trial—— 

The Court. You mean Judge Scott found him not guilty on 
the ground that he was insane at the time the crime was 
committed? 

Mr. Kar. That is correct, your Honor. The only evidence 
introduced at the trial were two letters, one from Dr. Shultz 
dated February 19, stating that the defendant was psychotic, 
and the other letter introduced, your Honor, was the one from 
Dr. Duvall, stating that the defendant was without mental 
disease or disorder and competent to stand trial. 

* © * Your Honor, Dr. Duvall sent a letter to the Clerk of 
the Criminal Court in August of 1957 in which he stated that 
the petitioner was * * * competent tostandtrial. It.appears 
that Mr. John Saul, the retained counsel of petitioner, request- 
ed a letter from Dr. Duvall, stating that the former letter had 
been mislaid. In this letter dated October, I think it was Oc- 
tober. of 1957, signed by. Dr. Duvall to Mr. John Saul, he 
stated in the letter that the patient was discharged as without 
- Subsequent to the finding of not: guilty by reason of in- 
sanity, your Honor, the petitioner filed a habeas corpus, a.writ — 
ef habeas corpus) which writ was discharged, the basis bemg 
that:St. Elizabeths in its return stated: we:have not had sufi- 
cient time to examine the petitioner. ;-“ 3 ty AE 
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If the Court please, subsequent to this habeas corpus pro- 
ceeding, the staff at St. Elizabeths Hospital changed its policy 
in the determination of sociopathy being a mental illness. 

Mr. Kay. There was a subsequent finding, your Honor, there 
was & subsequent diagnosis by St. Elizabeths Hospital that he 
is a sociopath. 

The Court. But no psychosis? 

Mr. Kay. No, your Honor. And the door closed on the peti- 
tioner at that point, your Honor. 

Briefly, I will be raising three points, your Honor. One is 
that at the time the petitioner was found not guilty by reason 
of insanity on October 19, 1957 the basis of the commitment at 
that time, your Honor, was that a letter dated February, 1957, 
stated the defendant was psychotic. However, there was 8 
later letter from the Acting Superintendent of St. Elizabeths 
Hospital, stating that he was without mental disease or dis- 
order. In effect, at this time, your Honor, the petitioner stood 
in the position of 2 man who was without mental disorder and, 
yet, was committed to St. Elizabeths Hospital under the stat- 
ute. I feel that a man in his position, your Honor, being com- 
mitted under that procedure, was being committed without due 
process of law. 

The other point I will raise, your Honor, is that the change in 
policy by the St. Ehzabeths Hospital indicates—if I may -re- 
gress one moment. The failure of Dr. Overholser to. certify the 
petitioner subsequent to his return to St. Elizabeths, I contend, 
your Honor, is arbitrary and capricious and that at the subse- 
quent habeas corpus hearing the Superintendent was arbitrary 
and capricious in not certifying the petitioner as being without 
mental disorder or sane. 

And my final point, your Honor, will be that the petitioner 
now is not suffering from any mental disease or disorder, is 
sane, and ‘will not in the reasonable future be dangerous to 
himself or others. 

The Court. Does it come down to this: whether a psycho- 
pathic personality or @ sociopathic personality does or does not 
constitute a mental disease? - 

_Mr. Kay. Basically that isthe crux. 


- The Covrr. Is there any finding that this petitioner has 
psychosis coupled with that type of personality? 

Mr. Kar. No, your Honor. ' If the Court please — 

The Court. When did St. Elizabeths Hospital make ‘that 
pronouncement to the effect that thereafter they would classify 
and testify that sociopathic personality was a mental disease? 
Do you gentlemen have the date? 

- Mr. Aursrrutsr. November 18, 1957. 

The Court. Now, when was thisman committed? 

- Mr. Kay. This man was committed on October 19, 1957, 
your Honor. 

The Covrr. Let me have those dates again. Comumesments 
was when? 

Mr. Kay. October 19, 1957. 

The Covet. Of course, the whole thing is curious to me be- 
cause every-doctor, like:any!other witness, is under oath; and 
yet‘they announce that thereafter pai btnaceern aoe 
timony on that one point." 

- ~ Now, whats the date ofthat announcement? OO ART INT, 

JMr. Kay. November 18th. - at boscin 
- 'The Covsr: A month after the commitment. Tsee: 


z 


OrENINo STARBMIENT Hr COUNSE: ON BEKALT OF RESPONDEN® . 


“Mr. Aursnure * * *" 

‘A year later, on October 15 of 58, fas ied adeeb Sees 
and again appeared before your Honor. ‘At this time, for the 
first time, St.’ Elizabeths certified, in a habeas corpus about & 
year after his commitment, that he was a sociopath: and that 
he was suffering from an abnormal mental condition and they 
were unable to certify that he was not dangerous. ae tat 
dismissed that petition because there was no allegation that 
the Superintendent was arbitrary or eapricious in refusing to 
issue the certificate. 


Now, on February. 2nd of 1960, O’Beirne’ ‘Bppeared before 
yin’ Hones! fot he third eto, a: tke abet Cea = 
‘and again, on the Superintendent's certificate, your Hon or dis 
missed the petition because no allegation of arbitrary: ‘and ca- 
qeiclouneer i fating to OEY EES Your Honor 
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‘ refusing to issue the statutory certificate 
for. release, and on the basis of that, your Honor rejected the 
petition. There was a reversal based on the grounds that Mr. 
Saul should have been permitted to testify——__ - 

The Court. The Court of Appeals held that I had the right 
and the power and the duty to go further and try the issue as 
to whether the Municipal Court gave him a fair trial. I did 
not think I had any right to go into it, but because the Court 
of Appeals said I did, which was a rather embarrassing task— 
I did go into the proceedings, as you recall, in the Municipal 
Court; ‘and found as'a fact that the proceedings were regular. 
“o Mr Aursepim. Your Honor found, as you well recall, that 
it was a fair trial and the man‘ was lawfully ‘committed: to 
StElizabeths. 1) tso00 . + sor oF lwouel coro bat 

bAnd as your Honor notices also, the Court of Appeals did. not 
reverse‘on ‘your Honor’s finding: that there had: been no proof 
of arbitrary and capriciousness, only’ on ‘going behind ‘the 
Municipal Court'trial!: 2 fe fo Jew gary eer? 

« ‘The Covrr. Tam going to adhere that there must be a find- 
ing that’ the ‘refusal ‘to 

without‘a rational: 

the-eyes of the law 


i. 


Mr: 


tendenit by'the'statute; and if thie Superintendent acts within 
tI D d OF. LOT $f there“is + z; ti - i ti oe to - - 4 


his ruling; then that ends the matter: but if ther is notational 
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basis to support his ruling, that would make his refusal 
arbitrary and capricious, no matter how fine his motives are, 
no matter how sincere he may be, no matter how learned he 
may be. And I don’t suppose Mr. Kay is going to attack the 
sincerety of the St. Elizabeths staff, they are highly capable 
and experienced and sincere, but in this country under our 
democratic institutions no administrative official has the final 
disposition of another man’s liberty, no matter how sincere he 
may be. 

Mr. Aursuunze. May I mention at this point that your 
Honor had a full hearing on what occurred at the trial before 
Judge Scott and the evidence was very clear, as Mr. Kay just 
pointed out himself, that the only evidence before Judge Scott 
that O’Beirne was mentally ill at the time of the commission 
of the crime came not from St. Elizabeths Hospital but from 
Dr. Shultz of D.C. General Hospital. 

The Covzt. But what do you say about Dr. Duvall’s letter 
that the petitioner was free from mental disorder? How do 
you reconcile that with their later attitude? You cannot play 
fast and loose with the liberty of a citizen. 

Mr. Aursrutme. First of all, the only question before St 
Elizabeths Hospital at the time of Dr. Duvall’s letter was 
merely the question of competency for trial. They were not 
asked—— 


The Covgr. But in the second letter he states that O’Beirne 
is free from mental: disorder. Now, when a doctor says that, 
when the Acting Superintendent of the Hospital seys that in 
his letter, that ought to mean something. . or 
_ Mr. AUTsHULER, Then we come tothe question that. your 
Honor has brought up and which our position is has been de- 
termined in a number of cases by the Court of Appeals; that 
this jurisdiction does recognize the. change in, ‘the -position; 
the official position of St. Elizabeths Hospital and now. accords 
it with the same position of the. American Psychiatric -As- 
sociation in their. Diagnostic Manual, that a sociopath may be 
person who is mentally iL bernie sdigekctbety 
"The Coun. Of course he may be. Everybody-admits thas 
a sociopath may be insane, thst-is, if he has psychosis accom 
panying his personality; but isn’t there a difference of opinion 
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as to whether . sociopath without psychosis is suffering from 
&@ mental case? 

Mr. Aursrrutzr. There is a difference of opinion among rep- 
utable and respectable psychiatrists all over the country 
about whether or not it is a mental disease without a psychosis. 

There has been testimony in many cases in this Court, in- 
cluding the Comer Blocker case, the Leach case, the Ragsdale 
case, and the Taylor case, to mention a few, where those mat- 
ters were discussed fully, and the Court accepted a not guilty 
by reason of insanity verdict in those cases involving socio- 
paths and retained men, Ragsdale and Leach, among others, 
retained them in the hospital only on the basis that they were 
sociopaths, without psychotic reaction. 

The Courr. But this is the first time that I know of when 
‘the question comes up whether it is arbitrary and capricious, 
in the legal sense, for the Superintendent of St. Elizabeths Hos- 
Pital to say on one day this defendant is free from mental dis- 
‘order because we do not look upon being a sociopath as a men- 
‘tal disorder, and then twenty-nine days later say we have 
changed our'mind and are now-going to consider a sociopath 
‘a8 “suffering from mental disease and give that retroactive 
fect. 

Mr: Aumuscotas. I might say that im the Leach case that is 
‘exactly what happened. In the Leach trial itself, when Leach 
was tried for robbery in his first trial, the doctors from St. 
Elizabeths Hospital testified that he was a sociopath without 
mental disorder. They testified under their old category. In 
rebuttal in the same trial Dr. Duvall made his pronouncement 
on: behalf of Dr. Overholser, stating that he was, in his opinion, 
with mental disorder. The jury found him not guilty by rea- 
son of insanity. A few months later Leach filed a habeas cor- 
pus; bringing in the same doctors and raising exactly the same 
pot that your Honor is. Seven psychiatrists testified. 

“The Court. At the time Leach was acquitted on the ground 
or mimnity St: Klizabeths Hospital did not make any statetient 
that he was free from mental disorder, did they? 

Mr: AursHoumm. They did in the first pert of the trial. 

“The-Court: Yes;:I know, iy Cette: se Nes ell Sy 
changed their testimony, did they not? 
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Mr. Aursuuuer. Dr. Duvall did, but not the other doctors. 

The Cover. But here the Hospital is giving a retroactive 
application, which they did not do in the Leach case, to their 
change of attitude. You know, when the Court of Appeals 
decided the Durham case, I am sure the members of the Court 
of Appeals had no idea that all of a.sudden a somersault would 
be turned by St. Elizabeths Hospital and sociopaths or psycho- 
paths would thereafter be classified as insane people. : 

Mr. Aurseuuer. May I direct your Honor’s attention to 
very interesting dissent of now Chief Judge Miller in the Court 
of Appeals in the first Comer Blocker case. As, your Honor 
well recalls, Comer Blocker filed for a new trial based on 
newly discovered evidence, and his newly discovered evidence 
was this change of position of St. Elizabeths regarding a socio- 
path as being now with mental disorder. He claimed that was 
newly discovered evidence and, since his case was on appeal, 
he was entitled to reversal. The Court of Appeals went along 
with that and gave him a reversal on those grounds, but Judge 
Miller dissented and he discusses the whole situation of the 
effect of St. Elizabeths Hospital changing its diagnosis, and he 
says in there that there was no newly discovered evidence at 
all, that witnesses having this opinion—meaning that a socio- 
path was mentally ill—could easily have been produced by 
Blocker at his trial in October of 57, and he cites for proof 
of that-—— ‘ . ; 

The Court. Yes, Mr. Altshuler, but this was @ case where 
the defendant was trying to take advantage of the change in 
position. on the part of St. Elizabeths Hospital. . In the case at 
bar the change. of position of St, Elizabeths Hospital has © 
worked to the disadvantage of the defendant because, after all, 
the most that this defendant could have served for petit lar- 
ceny was one year. He has been in a lunatic asylum, however, 
since October 1957, and he has never been found insane be- 
cause ai acquittal on the ground of insanity does not involve a 
finding of insanity, and on record: there is a letter from the 
free from: mental, disorder.. | That: isthe reason I issued: this 
writ, to go into that. to-see, whether.any injustice had been 
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perpetrated, because I have in mind the Eagan case. Perhaps 
you are familiar with it. 

~. *® ® My only point in mentioning Judge Miller’s rather long 
discussion of this change of category by the hospital is to make 
my point in this way: this man was not sent.to St. Elizabeths 
Hospital based on any diagnosis or any testimony from St. 
Elizabeths Hospital; it was based on another psychiatrist’s 
opinion in the case. 

Huznsert T. O’Bermnez, petitioner herein, having been duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Kar: 
' Q..Now, did there come a time when you were released from 
St. Elizabeths Hospital. 
A. Yes, sir; 1957. 
___Q. Now, what were the circumstances of your release? Were 
you di d? ; x 
. A. Iwas completely discharged as without mental disorder. 

.Q. Now, after you left St. Elizabeths Hospital where did 

you go from there? 

_A. I went back to Court and then from there the attorney, 
Mr. Saul, told me the case was postponed and I went to the 
jail for two weeks. 

Q. And did there come a time when you came up for trial? 

A. Two weeks later I came up, and it was postponed again 
for two more weeks, they told me, and then I got out on bail 
and I went home to my family and I got a job. 

Q. And did your case finally come up for trial, Mr. O’Beirne? 

A. On October 18th, 1957; yes. 

fe sd And what was the verdict at the trial? 

A Well, there has been such a confusion, I will do my best 
on that. Judge Scott, as I understand it and my wife did too 
and all of us, that it was dismissed, the case was dismissed 
against me and I thought I was going home. But then the 
Attorney, the District Attorney spoke up and he brought up 
301 or 313, whichever it is, that I was to be returned because 
that was the law, and Judge Scott stated that he was rusty 
on it and he would commit ma’ back. He was very reluctant 
on it and he said he hoped they kept me twenty minutes and 
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they released me. That was because he read Dr. Duvall’s 
letter and he understood about the discharge, that I was dis- 
charged a few weeks before that from St. Elizabeths Hospital 
as without mental disorder. 

Q. Now, Mr. O’Beirne, did you, subsequent to the finding 
of not guilty by reason of insanity, file a petition for a writ of 
habeas corpus in the District Court? 

A. Yes, sir. 

Q Now, did you appear at the hearing in the District Court? 

A. Yes; I did. 

Q. And do you remember what happened? 

A. Yes. I can’t remember the Judge’s name, but my at- 
torney told him and showed him a letter—no, he told him 
that he had a letter from Dr. Duvall stating I was without 
mental disorder, and he also had records to show I was dis- 
charged completely from the hospital without mental disorder. 
And the judge said, “I won’t keep this man from his liberty. 
If he was ill and he is all right now, I will release him.” But 
the letter was lost. He said, “Let me see the letter.” Mr. 
Saul couldn’t find the letter. So, we went out in the hall. 
They called the hospital and they sent another letter. That 
was in November of 1957. They sent a duplicate of the first 
letter that was lost. And then the Judge explained that he 
was going away on a vacation and he was transferring my 
case to this Court, I believe it was. 

Q. Have any of those administrations, Mr. O’Beirne, bee 
the maximum security sections of the hospital? 

A. Yes, sir. 

Q And how many times were you placed in the maximum 
security sections? 

A. Five times. 

Q Do you know, Mr..O’Beirne, why you were sent to the 
maximum security sections of the hospital? 

A. Yes; I do. 

Q. Would you tell the Court why you were sent to the maxi- 
mum security sections? 

A. Well, the five times I was put there was for going home 
tomy family to see my wife and child. 
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Q. Now, do you recall the times that you left the hospital 
grounds and went home? 

A. Oh, yes. 

Q. What were the circumstances why you left the hospital 
grounds to go home? ; ; 

A. Well, they repeatedly promised to release me on condi- 
tional release or complete release and nothing took place and my 
wife, she works twelve hours a day and an hour back and forth 
to work and leaves my little girl, nine years, she is nine years 
now, alone or almost alone. There is a neighbor that watches 
my little girl. And one time was at Christmas they promised 
to let me home on Christmas and they didn’t do it, so I called 
home and spoke with my little girl and she felt terribly upset 
that I wasn’t coming home because I said I was. They prom- 
ised me I was. So, I just went home to see my little girl and 
wait for my wife. 

Q. So, one time you stated was at Christmas? 

A. Yes, sir. d 

Q. What were the other circumstances why you went home? 

A. Well, I have been away from them so long, my wife can’t 
visit me very much working those many hours, and coming 
to see me she isn’t permitted in the evening at all, . 

Q. Were any of those occasions special days to you or holi- 
days that you went home? 

A. At one time it was Christmas, another time my birthday, 
another time my little girl was all alone and I spoke with ber 
on the phone and the neighbor had gone away and she was 
alone. Yes; thoseare the occasions. ~~, 

_Q,.Now, did: you. return to the hospital, Mr. O’Beirne, of 
your own free will on your own accord? - yor 

A. Each time, with the exception of one time they had an 
attachment, the hospital’sent it out, they tell me, and I came 
back. I came beck through the office on our beat. He came 
back with me. wre & 

Q. Now, after you returned voluntarily to the hospital were 
you then transferred to a different section of the hospital? 

A. Yes. Gos 

“Q And: what seetion of the hospital were you returned to, 
Mr. O’Beirne? eer e 
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A. Ona violent ward. 

@ And how long would you remain in this sxtion before 
you were allowed to go back to a more—— 

A. One time it was over a year. 

Q. Now, Mr. O’Beirne, have you ever broken any ‘iad 
rules of the hospital, as regards drinking, for instance? 

A. Oh, yes. 

Q. What were the occasions that you indulged m drinking 
at the hospital, do you remember? 

A Cnenyse ca Conmtties Day jail ange SO yee tt 
other Christmas Day. 

Q. Now, did you drink sone? 

A. Ob, no. 

Q With whom did you drink? 

A. Well, I drank with the patients and some of the at- 
tendants. 

Q. Now, Mr. O’Beirne, prior to your present. commitment 
to St. Elizabeths Hospital you had a history of drug addiction ; 
is that correct? 

A. That’s right. 

Q. Do you recall when you first started to take drugs? 

A. Yes; Ido. 

- Q When was that? 

A That was in 1994, when I was operated on for gall stones 
in the Emergency Hospital. ; 

Q. Aun how anehy-onerasions dod yu Bere sieeener: Mr. 
O’Beirne? 

A. Uptodatenow? Fourteen. ‘ 

@. Was it after you had thee operations that yon started 
to take drugs? 

A. Yen; slik Uaaidoctons vederedifiitiae! yea! ; 

@ You hed a nunber of convictions 6 that coed fo 
drug addiction? 

A. Yes. 

@ When was the lat ine that you tok any: nate 
drugs? 

A. 1951. 

Q¢ And since 1061 you have nt had sinynerotce tal? 

A. No; I haven’t had any since then. 
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~Q Doyou have any desire for any apiiaige 

A.-I donot, - 

Q Do you believe, Mr. O’Beirne, dint tothe fokate al oo 
were released, that you would ever go back to drug addiction? 

A. I never want to back to it; never in my life. 

Q- Now, have you ever in your life, Mr. ina ree an 
any crime of violence? 

A. Never in my life; never. 

Q. Since your confinement in St. Elizabeths Hospital what 
treatment have you received, as far as medication? 

A I am treated for asthma and for a cold. Thad pneumonia 
twice. 

Q. Have you received any other medication for mental dis- 
turbance? 

A. No, sir- 

Q. Now, during your otitis Srna you have received some 
awards, is that correct? 

“A. Yes; I have. 

Q. Would you tell the Court what awards you received and 
when you received them?’ 

A. Well, in 1957 I received‘an award for being the chairman: 
of the ward‘I was on, and in 58 I received the award of being 
the chairman of the hospital-wide services; that was repre- 
senting seven thousand people. ’ 

Q. Mr. O’Beirne, there is an award at St. Elizabeths I think 
called the Man of thé Month, isthat correct? | 

A. Yes. 

Q. Have you‘ever bom We Fein of the Man of the 
Month award? ~< ': 

A. Three times. 

The Court. Are there opportunities for outdoor recreation 
for patients in locked wards? - ; 

‘The Wrrnzss. On locked wards? |: 

The Covrr. Yes. 

The Wrrwess. I havenever seenany. ~:~. 

-The Corvr. Tn other words is there seston yard or any 
outdoor place where: you can get some recreation? 


The Wrrness. At this new Howard Hall Pavilion they have 
a yard that you can go out on non-visiting days if the hier 
permits. I have been out once. 

The Court. You have been out once in how long? 

The Wrrness. Since October. 

The Court. Prisoners in jail have more opportunities for 
outdoor recreation. 


By Mr. Kar: 


Q. Mr. O’Beirne, have you in years back during your con- 
finement in St. Elizabeths ever had access to a key which 
would open out of the ward? This is not a maximum security 
ward, the other wards that you were confined in. 

A. Yes. 

Q. Would you tell the Court the circumstances of your ob- 
taining the key and what you did with that? 

A. The key I had, the key that I think you mean, a mentally. 
ill patient had this key, and various others have had the key 
before that. But, how ever it got into his hands, he only told 
me he bought it. I don’t know that. But he let me take the 
key to go home. I wanted to go home because I didn’t hear 
from my family, and when I went home I called the hospital 
and told them where I was and my wife wouldn’t get in until . 
nine o’clock and I was going to stay all night, would go back, 
the next day. And I did. And I brought the key back, but 
I wouldn’t give it to the mentally sick man, I gave it to the 
supervisor, Mr. Hoyt. 

Q. Mr. O'Beime, if you were released do you feel that you 
would be able to stay out of trouble in the sense of engaging 
in any sort of criminal activity? 

A. I certainly think I will, 

Thereupon, Dr. Joun R. CavanacH, called on behalf of the 
petitioner, having been duly sworn, was rans and testified 
as follows: 


Direct examination by Mr.'‘Kar: 


“Q. Dr. Cavanagh, iif jou, piteand Wad oad 
Court, examine the petitioner in this hearing. Mr. Herbert T. 
O’Beirne? 


A. I did. 

. Q. When.wasthat,sir? bf : 

A. On Apr 210Gb 6 a Sardis ae 

Q. Dr. Cavanagh, did you also at that time examine the 
petitioner’s medical records at St. Hlizabeths Hospital? 

A. T did... ASB Saar ean ee Be a oe ce Cullen 
_-Q. Dr. Cavanaugh, after your examination of the petitioner 
and his records did you arrive at any conclusion as-to his men- 
tal condition? 7 
"A. I did.. : : ae 

- Q And what.was that conclusion, sir? ahs : 

A. That he had a sociopathic personality disturbance, quali- 
fied by the term antisocial personality. : 

. Q. Doctor, could I ask you to explain what that is in lay 
terms? : 

A. A sociopathic personality is a condition. which is char- 
acterized principally: by behavior disorders rather than by any 
particular physical or emotional disturbance manifested or 
felt by the patient. It is classified in the American Medical 
Association, nomenclature, in that portion dealing with mental 
diseases, along with several other disturbances. ae: 

The sociopathic personality disturbance includes three other 
classifications: the antisocial personality, which fits this sub- 
ject; the dis-social personality; and the sexual deviate: -All 
of these are included under this one term and, ofcourse; in 
all'of. them the primary disturbance manifested by the.sub- 
Ject.is a behavior disturbance. , ee Na ae : 

Does that answer your question. - ou ie 

Q. Thank you, Doctor. In your opi ion, Dr. Cavanagh, 
is @ sociopath of the antisocial characteristic suffering from a 
_A. Notas T understand mental illness and disease. _ «At would 


be my opinion he is not. ers 
The Covrr. I did not catch your answer, Doctor. | 

The Wirness. It would.be. my, opinion, ‘as I understand 

mental illness or disease, thatthe. sociopathic Personality is 

not suffering from mental iliness or. disease: ..-1) A, 


& 


By Mr. Kay: 


Q. Now, Doctor, would you say that mnccpei is. not a 
mental illness, or are there occasions when ‘it does become & 
mental ifimess? 

A. Sociopathy—I prefer not to use the word sociopathy- 
The sociopathic personality disturbance i is a condition which 
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I would not DR ak tastings tee Te 
why this individual could not become mentally jill or, suffer 
from a psychosis. Asa matter of fact, in the older termi- 
tiology, before the adoption, of the present terminology, it was 
known as constitutional ‘psychopathic personality with psy- 
@Hosis and without psychosis. ‘In- the new terminology it is 
classified as not an illness at all but as a disturbance. So, 
1888 disturbance can progress to psychotic proportions or to 
dégrees of illness. “But certainly not all sociopathic .person- 
#ity disturbances are ‘ill in the sense—or have & disease, in 
tte Way that I understand those terms. 

Leiggo: Doctor, would you say that the petitioner, Mr. Herbert 
; es 

12°PRe Courr. Before you Jeave that subject, may I inteioct 
# efuéétion? 

(Ys t€2mentaldefect? 

at Ke! Wirwess. Belin ‘this dipents ba Taw th xe stig to 
Yiiderttand the word defect.’ “In terms of the word defect as 
it was used by the Court in the Durham decision, T don’t think 
this condition represents & defect. 

A3PRE Courr. Yousay——_, 

£ %%e Wrrnzss. I do not believe that it represents. defect 
in the definition, of defect ne it has been, used; the Cour 
RiP Ddtham ¢ 


By Mr. Kar: ye pint ! : 
bakeiBleator, is st poplin hia Mt. OBeire is not suf- 
:mental iliness or defeet?’- 
A. At the time of mappeintaliSon 5 od ellie ober 
illness nor defect. 
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Q. Doctor, do you have an opinion as to whether or not 2 
sociopath with the condition that the petitioner has should be 
confined in a mental institution? 

A. Well, if I am going to believe what I have said, that the 
sociopathic personality disturbance is not a mental illness, 
then I don’t see any reason why a person without mental ill- 
ness should be confined in a mental institution. 

Q. Doctor, if a sociopath with the antisocial characteristics 
is confined in a mental institution, do you have an opinion as 
to whether or not his personality would change by confinement 
or whatever treatment the hospital is able to give him? 

A. One of the few things about the sociopathic personality 
disturbance upon which I think most psychiatrists agree is 
that the condition is not subject to change by treatment or 
other circumstances, although it has been my experience dur- 
ing two years that I was the senior psychiatrist in a prison that 
the sociopath can adjust when he is required to adjust. 

The Court. You mean, then, that a sociopath can never re- 
cover from his personality condition? 

The Wrrness. My own opinion on this is that the socio- 
path may have a spontaneous remission in his antisocial con- 


duct around the age of fifty, but up to that—forty-five of 
fifty—but up to that point nothing very much influences it. 


By Mr. Kar: 


Q. Doctor, would you use the term recovery when you. refer 
to a sociopathic personality disturbance as far as improving? 
Is there any possibility of improvement up to the age of fifty, 
or would you say a change in personality? 

A. Well, again, if I am going to believe, as I have said, that 
this doesn’t represent an illness, I don’t know that he has an 
ilness from which he would recover. He has a personality 
problem from which he is not likely to recover until, perhaps, 
this spontaneous remission at the age of fifty, in which he no 
longer performs his antisocialacts. — 

Q. Dr. Cavanagh, were you aware of the petitioner’s past 
history of drug addiction? 

A. Twas. 

59786361 
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Q. Did you, Doctor, arrive at any basis or conclusion as to 
why the petitioner became addicted, became a drug addict? 

A. I did arrive at an opinion based on statements made to 
me by the individual. 

Q. What did he say to you, Doctor? 

A. The story that he told me about his drug addiction was 
that during his time in the seminary where he spent a year or 
so studying to be a clergyman, that he began to have severe ab- 
dominal pain, which was not diagnosed. He left the seminary 
because he had this abdominal pain which they couldn’t help 
and which was thought perhaps to be psychosomatic in its 
origin. However, subsequently, he was examined in a number 
of hospitals and subsequently had a number of surgical opera- 
tions for gall stones and gall bladder disturbance, and that in 
the course of his frequent hospitalizations he became medically 
addicted to the use of narcotics. 

Now, he produced for me, at the time of the examination, 
statements from surgeons who are known to me and from hos- 
pitals which are known to me, saying that these operations had 
been performed and that there were present in his gall bladder 
a, large number of stones. 

If this is true—and I see no reason to doubt the letters that 
I saw, they were people who were known to me,-as I say, in 
hospitals here locally—it might well be that he was medically 
addicted. 


Now, m my opinion, a medical addiction to drugs would be 
somewhat different than. the sociopathic personality diagnosis: 
of drug addiction in which there is not this medical background 
of pain and disturbance. This might well be more of a neurotic 
than a sociopathic disturbance bringing about his addiction to 


The Court. Is he likely to go back to drug addiction if he 
were set at liberty? Can one predict? 

The Wrrnzss. If we can accept his statement, which I be- 
lieve is probably true, that since 1951 he hasn’t had any, T 
think that we can be quite certain that in St. Elizabeths Hos- 
pital he did not get any drugs and he has been there'since.1957,, 
if he has been off of drugs since 1957 it would be most un- 
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likely that he would go back, since he feels now—he is not 
complaining of pain any longer. However, this is only a guess. 
But he has been treated for his drug addiction actually longer 
than he would have been if he had gone to Lexington or to 
Fort. Worth. 


By Mr. Kar: 


Q. Doctor, are you aware of the petitioner’s past criminal 
record? 

A. I reviewed the record at St. Elizabeths Hospital, which 
showed, I think, forty convictions. 

The Court. Convictions of what type? 

The Wrrness. I don’t recall the whole list. Most of them, 
as I remember it, were minor thefts. One was at St. Aloysius 
Church, he took some money. Another occasion—_— 

The Covrr. Took what? 

The Wrrness. He took some money from a church where 
he was working. The others, as I remember them, were minor 
and some of them possession of drugs and such things. 


By Mr. Kay: 


Q. Doctor, were you aware of the fact that on four or five 
different occasions the petitioner had eloped from St, Eliza- 
beths? 

The Courr. You mean escaped. I know that the hospital 
uses that word, but the word elope means something entirely 
different. We can’t be like Humpty Dumpty who said, “A 
word means just what I say it means.” The question is who 
is master, the word or you. I hope you do not think I am 
critical of your vocabulary. I know you are trying to use the 
term that the hospital uses, but I think that is the wrong use 

’ of the term. An escape is an escape. 

The Wrrnuss. I was aware of the fact that he had left the 

hospital without permission a number of times. 


By Mr. Kay: : 
Q. Dr. Cavanagh, taking into consideration the petitioner’s 
past history with drug addiction, his criminal record, and the 
fact that he escaped from St. Elizabeths on four or five differ- 
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ent occasions, do you have an opinion, Doctor, as to whether 
or not the petitioner in the reasonable forseeable future would 
be dangerous to himself or to others if he were released? 

A. I would have to answer that question in this way: I have 
testified that I do not believe that Mr. O’Beirne has a mental 
illness and, therefore, I would have to qualify my answer by 
saying that as a psychiatrist, since I feel he has no mental ill- 
ness, I don’t think that he is likely to go to any of these things 
because of mental illness. What his behavior is going to be 
in the future I have no way of knowing, I have no crystal ball. 
But I can only say that since he is without disease, this would 
be the question which I would expect to answer, that he has 
no illness which will bring these things necessarily about. 

Mr. Kay. Thank you, Doctor. That is all I have. 

The Courr. Mr. Altshuler. At this point the Court wishes 
to state to counsel, as of course counsel is aware, that the 
Court has received a report which Dr. Cavanagh has sub- 
mitted, dated April 8, 1961. Is there any desire to offer that 
report in evidence? 

Mr. Kay. If your Honor please, I would like to offer that 
report into evidence? 

The Court. Is there any objection? 

Mr. Aursautuer. I think there is a good deal of that report 
that is legal in its aspects rather than psychiatric. 

The Court. Well, whatever is legal of course the Court will 
treat it as such. 

Mr. ALTSHULER. As far as it pertains to his examination of 
this particular patient we have no objection to his report. 

The Covrr. But there is more than that. For instance, the 
Doetor discusses what constitutes a sociopathic personality dis- 
turbance and so on, whether it is.a disease or not. -That, of 
course, is medical rather than legal. Now, do you have any 
objection to that? 

Mr. AursHuter. No; I have no objection. 

The Court. Very well. Without objection, ‘the report will 
be received. 

(Dr. ‘Cavanagh’s report dated April 8,°1961-was received in 
evidence as Petitioner’s Exhibit No. 1.) 
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Cross-examination by Mr. ALTSHULER: 


Q. Doctor, how long was your examination of Mr. O’Berrne 
at the hospital on April 2nd, I think you said? 

A. I am not sure exactly how long it was, but it was suf- 
‘ficient in length to form a good sound Judgment, in my opin- 
ion, concerning his case. 

Q. Approximately how long was it, Doctor, a half hour? 

A. It was more than a half an hour. It was probably a 
little over an hour. 

Q. It was a little over an hour? 

A. Approximately that. Maybe ten minutes over an hour. 

Q. About one hour. Forming the basis of your diagnosis 
did you consider anything besides the hospital records and 
what Mr. O’Beirne himself told you? 

A. I had nothing else to consider. 

The Courr. May I interject a question at:this time? How 
did: the fact that he has a sociopathic personality disturbance 
evidence itself in the course of yourexamination? — 

The Wrrness. There were ‘several things which made. it 
rather apparent, but here again, since sociopathic person- 
ality is not a disease with clearcut symptoms and manifesta- 
tions but is rather a syndrome which may have many and 
yaried manifestations, you cannot say that he had these va- 
rious pathognomonic manifestations of a sociopathic per- 
sonality. However, in my examination I am quite sure that 
Mr. O’Beirne was manifesting a great desire to please, that 
he tended to rationalize his behavior, that he probably cov- 
ered up many of the worst manifestations, if they can be 
called worst. He told me very confidentially that he had told 
most of these things to no one else, which wasn’t true. These 
I would consider part of the manifestations of a sociopathic 
personality. “Also, he told me these various offenses. We didn’t 
go into all forty of them. He told me he has difficulties with 
work. He tended to rationalize his behavior. However, in 
regard to his inability to work, it would seem ‘that there was 
a change in his personality at oné tithe because on one job 
back in 1980 he worked eight‘ years, on’ another job he worked 
five. Subsequent to that, however, iis job’record was very 
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Then, of course, in addition ‘to these things which he told 
me and which are fairly typical of this type of individual with 
this type of personality, namely, the inability to profit by ex- 

ience, his ease with the truth and so forth, I had available © 
to me through the order of the Court the record at St. Eliza- 
. beths Hospital, which tended to confirm this. The record of 
the hospital contained the record of the forty convictions. It 
also contained the statement which the subject had told me 
that he had been twice before admitted to St. Elizabeths Hos- 
pital. On both occasions, with a psychotic diagnosis.. On one 
of these he had been admitted through the Mental Health 
Commission and the other one he had been admitted volun- 
tarily. He also told me that he had been twelve times, I be-. 
lieve—I may be wrong on the exact number—twelve times ~ 
admitted to Lexingto n for treatment and that he had had all 
these surgical procedures. 

Now, on the basis of this, plus the review of the hospital ». 
record, I felt there was adequate, evidence to establish :the 
diagn osis of what we know as a disturbance called sociopathic 
personality. : rich, 

By Mr. AuTSHULER: ) Bs ae 
: Q. Do I understand you, Doctor, to say that ordinarily 
O’Beirne is not a man to be believed when he tells you a story? 

A. I think that this is implied very definitely in the diag- 
nosis of sociopathic personality. ‘Whenever I had the. oppor- 
tunity to confirm his statements by .a review of the. objective - 
record Iwould certainly doso. a Voueints 24 

Q. You stated, I think, a minute ago that. a sociopathic 

ity disturbance is not a mental disease, is that.correct?. ~ 

A. As I understand the term mental disease, it is not...-+ 

Q. Did you state in your report, on page 10, the paragraph 
marked-No. 3, that some individuals so desi d are probably: . 
“with disease” and that many are not? <0 ato) dy Pils hada 

A. As I explained earlier in my testimony, there is no reason. 
why an individual who has a personality disorder, sociopathic 
personality type, cannot develop a mental illness,.So that.as': 
I pointed out also, I believe—and did certainly point.out in - 
the report—that since we don’t have any definite pathog--: 
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homonic manifestations of a sociopathic personality, many 
individuals, including the official, so-called official classification 
of the American Psychiatric Association, point out the fact 
that this may be symptomatic’ of an underlying disorder. 

So, if I have carelessly implied that all sociopathic per- 
sonalities are without disease, I did not mean to say this. I 
meant to say, and I very definitely did say in the report, that 
all of them are not with disease. 

Q. But some of them——. 

The Covrr. But all what? 

The Wrrwess. All of the sociopathic personality disorders are 
not with disease. 

The Court. In other words, some may have and some may 
not? 

The Wrrness. Thatis correct, your Honor. 

The Covrr. And in your opinion this man does not have a 
disease? - > : 

The Wrrness. ‘Thetis correct, your Honor. 


‘By Mr. Aursnuime: 


Q. Now, Doctor, taking thatstatement, of.yours: thet-« 
sociopath may be. with’ mental disease but this particular one 
is not, would you consider that the condition, the mental condi- 
tion-of Mr. O’Beirne is an abnormal mental condition, or a 
normal one, should I say? 

‘doll ppauksiotetainlytot-bdievesthat Mc, O’Beirne is like 
the average citizen: in the United States. I have merely said 
that I don’t-think that. what he shows constitutes a disease. It, 
constitutes a personality disorder, a personality disturbance, 
rather, which is acquired through his method of living and,so 
forth and, which is manifested only by behavior.. To find any. 
specific mental mechanisms involved in this case might turn out 
to be very. difficult.::So-that I have not said that he is like the 
seot of us, -Lisaweanerely.enidthet he has not disease in khewense’ 
that I understand disease. , .:; 

->@. Would you say that he has an abnormal mental condition 
though not @ mental disease? ; , 

osAc'Blowthin woulddepénd on what.:you mean by--mentad 

condition. I have said several times that.I:believe he has:a 
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behavior problem, that his thinking is not as the rest of us, but 
¥ don’t know that this would imply mental—the word. you 
used, disease? 

Q. No, I used the world abnormal mental condition. 

A. Well, if you are going to consider this s mental condi- 
tion, I am not sure that I would. I think this is based pri- 
marily upon his desire for pleasure at the moment, for what 
he wants now for immediate satisfaction. I would consider 
these to be more emotional disturbances than mental. 

Q. Based upon your conclusion, not stating whether—in 
other words, accepting your conclusion that this man is not 
suffering from a mental disease or defect but that he is a socio- 
path within the definition that you have given us, 4s @ 
sociopath with your definition might he in the reasonably 
foreseeable future cominit any antisocial acts. towards society 
which would involve hin in a crime? 

A. I feel that I can’t answer this question. I feel compe- 
tent as a psychiatrist only to answer those things which might 
be the result of mental disease. If this man. has no mental 
disease, then his conduct in the future is probably going to 
follow the pattern which he has followed before; but if: he 
does, it won’t be because he has a mental disease, in my opinion. 
--Q. Would it be because he is a sociopath in your définiticn? 
© ft: My definition of a sociopath is that it can’t be defined 
and that it’s a group of symptoms which, added up, eonstitute 
4-disturbance in personality. But how are we going to arrive 
sé 8 conclusion as to when a sociopath loses control of him- 
self? I might point out to you, as was testified earlier, that 
hospitals recognize the fact, although we say that the sociopath 
doesn’t improve with punishment, he is likely to repeat his 
acts. ‘There is a rather—I can’t speak for any particular hos- 
pital except those on which I have served as 4 resident and & 
staff mermber—that a sociopath who misbehaves in the hospital; 
‘who leaves the hospital without permission, is punished to the 
extent that he is put back on a closed-ward and léft there util 
he is ready:again for the open:servicé.” Now, if he'is not: te- 
sponsible in any way and does not. respond to punishment;-then 
@oes it:serve any useful pti to lock him up merely becatise 


he leives without pérmission? 
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So that my point is this, that when does this individual be- 
come so ill that we are going to classify him as a Grade 1 dis- 
order, Grade 2, Grade 3, Grade 4? Grade 4 being the maxi- 
mum. Are we going to base it purely on his misconduct? If 
we are going to base it on misconduct, all criminals, then, are 
not responsible. 

Q. Doctor, my question was, you say that this man is suf- 
fering from a personality disturbance. Would this man be 
likely to commit any criminal acts in the reasonably foreseeable 
future because of this personality disturbance? 

A. I answered your question originally by saying that I don’t 
think that we can connect the illness; that I have no compe- 
tence as 2 psychiatrist to discuss anything but illness. 

Mr. AursHuten. I have no further questions. 

Mr. Kay. I have no further questions. 

The Covrr. Doctor, I would like to ask you a few questions. 
The statute uses the term insanity, the statute does not use the 
term mental illness. Would you say that a sociopathic per- 
sonality disturbance is a form of insanity? 

The Wrrnuzss. Well, as I understand the word insanity— 
which is, of course, more legal than medical—as I understand 
this term it says that an individual who, because of mental 
iliness, is a danger to himself or to others or whose presence in 
-the community constitutes a danger to himself or to others 
-or renders crime more likely, if I am correct in that statement. 
-Then it-would seem to me that.since I have stated that I do 
not consider this a disease or illness, then he wouldn’t come 
under the statute but would be treated more as the ordinary 
«The Covrr. Well, the term insanity used to be a medical 

The Wrrness. This is correct. 
ioEhe Courr. Suppose, employing the term insanity for the 
moment in its former medical meaning, would you say: that 
& sociopathic personality disturbance is a form of insanity?. 

The Wrrness. As I understand the word-insanity used in 

. medicine at an earlier date; it was to be equated with psychosis. 
inthis case, this gentleman does not have a.:psychosis.; 2.) 
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The Courr. Now I want to ask you another thing, Doctor. 

I believe you are a member of the Commission of Mental 
Health for the District of Columbia, are you not? 

The Wrrness. That is correct, your Honor. 

The Court. In a civil commitment proceeding would a per- 
son having a sociopathic personality disturbance, antisocial 
personality of the type that this petitioner has, be subject to 
commitment in a civil commitment? 

The Wrrness. Not as I understand the functioning of the 
Commission. 

The Court. In other words, he would not be deemed of un- 
sound mind? 

The Wrrness. Not in terms of the len se recsunmeryennd 3b 
on the Commission. - 

The Court. Are there any further questions? 

Mr. Kay. No further questions, your Honor. 

Mr. AursHuter. Nothing, your Honor: 

- The Court. The Doctor may be excused. Thenkipon, Dab 
tor. The Court wishes to thank you for accepting the ap- 
ee ee 
“petitioner. 44 

(Witness excused.) 

Mr. Kay. If your Honor please, Ihave here the Municipal 
Court files. Specifically, I would. like to introduce.into evi- 
dence, your Honor, four. letters—five letters, your..Honor, 
p= Sa tee aml ety careraniaco temp aie eae re 
These letters are from the Municipal Court files. .»: 
~The Courr. You have seen those, I assume, Mr. Altehuler? 

Mr. AursHuuzr. I assume they are the same ones that L saw 
‘at the last habeas corpus.and would have no objection to their 
admission. 

The Court. Let them be admitted: 

(Give ieee from the Manica Cour le wer resived 
imevidence as Petitioner’s Exhibit Nov2.): 1 tj i 

Mr. Kay. The petitioner rests, your Honor. 

| The Court. Anything further? 

2i Mr. Kay. The petitioner rests, your Honor. k 

The Covsrt. I. was wondering whether you would: am to 
introduce the entire Municipal Court file in this case. 
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Me. Kay. Very well,-your Honor. 

The Covrr. I think that might be useful. Misco tacks 
jection to that, is there? 

Mr. AursHuter. No objection. 

The Courr. You have the Ncineieg Cote ile uae? 

Mr. Kay. Yes, your Honor. 

The Court. Let it be admitted. 

(The entire Municipal Court file of the Petitioner was 
marked “Petitioner’s Exhibit No. 3” and received in evidence. ) 

The Cover. Mr. Altshuler, before you call your first. witness 
here is a matter to which the Court would like to.call your at- 
tention. The return to this writ is a very unusual return. 
Ordinarily, in most of these returns from: St. Elizabeths Hos- 
pital, the hospital always states that the defendant; or, rather, 
the petitioner is‘suffering from nervous or mental disorder 
and it states the name of the disorder, it gives the diagnosis. 
I observe that in this instance—I: do not know whether this 
was an inadvertence or whether the hospital’ desired. to be ex- 
eeptionally guarded—all it says is, “We are of the opinion that 
he has not recovered from his abnormal mental condition.” | It 
does not state what the abnormal mental condition is, contrary 
to their usual practice. “And requires further treatment be- 
fore he can‘be certified as not dangerous to himself or others 
if released in the community.” There is no allegation here 
that he is suffering from a mental disease or mental defect: 

Mr. ‘Aursxutzr. I noticed'that. ‘I will say this: In han- 
dling habeas corpus cases I noticed on many ‘occasions that 
the' hospital; depending upon which ‘doctor makes up the’ re- 
‘turn and answer, has omitted the diagnosis: I-have asked 
them to include it in each case. But it was inadvertent. 

The Covurr. Of course, you ‘have handled’ many more of 
these cases than I have because you handle'them every day 
and they ‘are distributed among different Judges: but all those 
that I had always contained the diagnosis in the return.’ ~ : 

Mr. AUTSHULER. T assure your Honor it was inadvertent in 
this‘case, 

The Covrr. You think it was inadvertent? 
Ye 
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The Court. I thought maybe it was done on purpose. And 
I do not say that in any critical sense. I thought maybe they 
were not quite sure and, not being sure, doctors are just as cau- 
tious as lawyers are, you know. 

Mr. AursHuuer. I might say this: In three of the previous 
habeas corpuses involving O’Beirne the hospital has included 
his diagnosis. 

The Court. What is the diagnosis that they always gave? 
Ts it sociopathic personality? 

Mr. AursHuter. Oh, yes. 

The Court. They did not give any diagnosis of a psychosis? 

Mr. AursHueR. I would have to check. 

The Courr. I have the files here. I am going to go through 
them. The Court takes judicial notice of files in this Court 
in other proceedings. I cannot take judicial notice of a Muni- 
cipal Court file; that is why I suggested you introduce it. 

Very well, you may proceed. * * *. 

Dr. Davi J. OwEns, called on behalf of the respondent, and 
having been duly sworn, was examined and testified as 
follows: 


Direct examination by Mr. ALTSHULER: 


Q Doctor, do you know the patient, Herbert T. O’Beirne, 
seated here at counsel table? 

A. Yes;sIdo° 
Qa And how long have you been acquainted with him? 

A. Since 1957. 

Q And is that in relation to his commitment to St. Eliza- 
beths Hospital? 

A. Yes. 
- Q Have you seen him recently? 

A. I saw him several days ago. 

Q And you are also familiar with his medical records at the 
hospital? 

‘A. Yes... t 

Q. Can you tell us whether you have an opinion as to his 
present mental condition? 

A. Yes. 
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Q. And what is your diagnosis? 

A. He is suffering from a sociopathic personality disturb- 
ance, antisocial type. 

Q. And would you explain that in relation to this patient? 

The Court. Let me get that exactly, if you please, Doctor. 
Sociopathic personality disturbance? 

The Wrrness. Sociopathic personality disturban ce, anti- 
social type. 

The Courr. Then there is not any difference of opinion in 
the diagnosis between the psychiatrists for the respective sides 
here. The only difference of opinion, if any, is what infer- 
ence is to be drawn from the diagnosis. You may proceed. 

By Mr. Aursuutzr: 
Q. Have you over the years since 1957—I assume you have 
numerous contacts and opportunities to examine Mr. 
O’Beirne? 

A. Well, I 

O’Beirne sin 


reorganization at the h 
tion, with the opening 
proximately a, year and 


security building 
pital grounds on felt that he had to 
security unit, where more rigid 


approximately a year 
had no contact with him. 
The -Covrr. I would like. to interject 
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The Wrrness. Yes, your Honor. We have an indoor gym- 
nasium, a large 

The Courr. No outdoor exercise? 

The Wrrness. There is a large outdoor yard area. The 
patients, for some reason—in good weather we require them 
to go out. In cold weather, rainy weather, we do not make 
them go out into the yard. 

The Court. Mr. O’Beirne testified, perhaps you heard him 
testify, that he had not been permitted out in the yard since 
October: Can that be possible? 

The Wrrness. It could be possible; yes, sir. 

The Courr. Why? 

The Wrrness. Well, during the winter months the patients 
do not go in the outdoor yard. 

The Court. I am talking about the outdoor yard. 

The Wrrness. Well, they don’t go out in the snow, no, sir, 
or in very cold weather. 

The Court. Well, there hasn’t been any snow for a month 
or more. 

The Wrrness. It’s been cold, and usually they do not go 
out. In fact—— 

The Covrr. He says he has not been permitted. 

The Wrrness. In fact, I only yesterday had a.disagreement 
with the supervisor's office because the patients were request- 
ing that they not go.out in the outdoor yard, and I left word 
that it would be a majority would rule on each ward, that 
the majority of the patients on each ward would vote. If the 
majority wanted to go out, they would go out in the yard; if 
the majority did not want to go out, they would not. 

The Covrr. But what about the individual who wants:out- 
door exercise? 

The Wrrness. Then they’ can a go out when the other = 
tients go:out.... 

The Covrr. Tereapective of the masécity- dota? 

The Wrrness. If the others go out.in the yard they go out. 

The Court. Well, I don’t want to consume time with this 
ee ee eee eee 
this case. 
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The Wrrness. It’s quite possible that he has not been out. 
in the outdoor yard since October. 

The Courr. Doesn’t that affect a person’s physical health? 

The Witness. Well, we certainly believe that they need ex- 
ercise, that everybody needs a certain amount of exercise. 
There is a sun porch, an open air, porch, on each ward. If 
anybody wants fresh air or exercise they can get it on the ward. 
If this is not enough there is an indoor gymnasium that is 
probably twice the size of this room, which is used daily by 
the patients. As far as exercise, patients frequently complain 
that we exercise them too much, but we don’t make them 
out into the cold. eer: a 

The Covrr. I don’t want to pursue this subject because, 
after all, that is a matter of internal arrangements over which 
this Court has no control. 


By Mr. AutsHULER: : ; 
Q. Doctor, would you explain a sociopathic personality dis- 
turbance, antisocial reaction, in relation to Mr. O’Beirne? 
A. A sociopathic personality disturbance is 2 condition 
which, in my opinion, is a mental illness that has existed us- 
ually since early childhood or infancy. The ‘exact cause of 


it we do not know. The symptoms that an, individual of this 
nature displays is impulsive acting out or acting in an impul- 
sive manner, desiring immediate gratification of whatever his 
desires may be. He has no consideration and no feelings for 
the rights of others. He has complete disregard for the truth: 
He makes it appear that his behavior, which is usually anti- 
social or crimes against. society, is warranted, reasonable and 
justified. . He is unable,.to form a close emotional relationship 
with anyone, and usually is found to be using or taking ad- 
vantage of others in any. way possible. These are some of the 
basie symptoms of a sociopathic personality. é ete 
~ Q Now, how has Mr. O’Beirne expressed. these symptoms 
both in the hospital and from his reeord? - ath 

~ A. Well, dating back at least we know as far as 1936 he has 
been involved in antisocial behavior, a, number of arrests rang- 
ing from drug addiction, violation of the narcotic laws, grand 
larceny, vagrancy, fraud; false. pretenses, draft evasion, ob- 
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against the Narcotic Act, forgery and uttering. All of these 
offenses are in this patient’s record furnished to us. Now, 
since he has been in the hospital, naturally he has not been 
able to commit these acts, but he has continued to display the 
same type of impulsive behavior, antisocial, or at least acts 
against the rules and regulations of the society in which he is 
presently confined. ~ 

Q. Would you tell us some of-—— 

The Courr. Well, he has been committing crimes over & 
period of years. 

The Wrrness. Since 1936, according to the record. 

The Courr. The fact that a person commits a series of 
crimes is not proof of mental illness, isit? 

The Wrrness. That is correct, your Honor. 

The Courr. Because there are many sane criminals. 

_ The Wrrnzss. That is correct. 
By Mr. ALTSHULER: 

Q. What is his behavior in the hospital, Doctor? 

A. Since being hospitalized he has continued to show the 
same type of impulsive acting out behavior that existed prior 
to hospitalization; that is, with each attempt at rehabilitation 
or increasing this individual’s responsibilities he has behaved 
in an impulsive manner, left the hospital without permission, 
frequently coming back intoxicated. There have been at 
least two, three or four episodes that he has been found on the 
hospital grounds with alcoholic beverages. The most recent 
episode, which required his transfer into the maximum. secu- 
rity unit several months ago, involved the use of a hospital 
key. It came to our attention that this individual, when an- 
other patient had been let off the ward and could not get back 
on the ward, the patient had to turn himself in to the super- 
visor’s office and informed the supervisor's office that Mr. 
O’Beirne had sent him off the ward to get him a bottle of 
vodka with a hospital key in Mr. O’Beirne’s possession. “ When 
he came back, before Mr. O’Beirne would let him in he wanted 
to know where the vodka was, and the patient said he was 

unable to get it. Mr. O’Beirne refused to-let him back in 


taining narcotics by forgery, various types of other offenses 
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again. As a result, the patient could not get back on the 
ward; he was late, and so he had to go back to the supervisor’s 
office. 

On an investigation the following day, when the doctor 
checked into this, we still were not sure, because this was com- 
ing from a patient. However, subsequent to this Mr. O’Beirne 
was letting himself out of the ward, going home, with the 
hospital key, came back on the most recent time on January 
8th intoxicated. Following this he was transferred to the 
maximum security unit because it was the opinion of the phy- 
sicians that he was not well adjusted enough to remain on an 
outside ward. 

Q. Doctor, as I recall, you were telling the Court about the 
antisocial activities or behavior of Mr. O’Beirne while com- 
mitted to the hospital. Would you finish that, if you have any- 
thing further? 

A. Yes. On another occasion while at the hospital, Mr. 
O’Beirne left without permission, went to his home, returned 
to the hospital the following day. We had a telephone call 
from a roomer that had a room in Mr. O’Beirne’s wife’s home 
stating that twenty-five checks with his name printed on them 
were missing and, in addition, some sleeping capsules belong- 
ing to one of the other roomers, a lady in the rooming house, 
were also missing, and he had reason to believe that Mr. 
O’Beirne had taken them. We immediately sent up to Mr. 
O’Beirne’s quarters, made a search of his property, found the 
twenty-five checks, numbered, which the man had identified, 
with the roomer’s name printed on the checks. In addition, 
we found tablets, sleepmg capsules, in his possession. 

On another occasion we found—on the most recent occasion 
when he returned, his possessions were again searched, which 
is routine, and additional tablets were also found. The exact 
nature of these tablets we could not determine. 

And there have been approximately five—four or five escapes 
from the hospital and approximately the same number of in- 
toxications where the patient had been found with whiskey in 
his possession, in an intoxicated state, and returned to the ward 
on several occasions by the ground police force. 
$97863—¢1——-7 
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Q. Doctor, there has been some mention of drug addiction 
on the part of Mr. O’Beirne. Are you familiar with that part 
of his history? 

A: Somewhat familiar; yes. 

Q. What do you know about that? 

A. Well, I know that Mr. O’Beirne gave a history, which has 
been confirmed from other sources, of having a number of 
abdominal operations for gall stones. This has been confirmed 
by hospitals and physicians. He apparently in some way was 
addicted to the use of narcotics as a result of this pain that 
he experienced during or before the operation. However, he 
continued to use narcotics subsequent to the surgery and this 
resulted in a number of his arrests, in his hospitalization at 
Lexington for, I think it was on ten or twelve occasions. 

The Court. Is he an addict now? 

The Wirness. Not now, because he can’t get it. 

The Courr. Did he get any during the periods of his escape 
from the hospital? 

The Wrrnzss. Well, we found some sleeping capsules in his 
possession on one occasion. ; : 

The Count. Sleeping capsules. Nice people have sleeping 
capsules, don’t they? Thatis not a drug addiction. 

The Wrrness. You can be addicted to sleeping capsules, and 
usually a drug addict or an alcoholic, if they can’t get drugs, 
will resort to some other—well, for example, if you have a drug 
addict and he ean’t get drugs, frequently he will take alcohol. 

_ The Courr: But he does not have the addiction habit, at 
this time, does he?. ' bg inser ces 

The Wrrnzss. He is not. addicted to narcotics at this time, 
but in my opinion he has @ tendency and the urge to take drugs, 
just like he has been.on alcohol for thirty:years and has been 
an: alcoholic when not-taking narcotics; and:in my. opinion.he 
would continue the same’as,he has in. the past, and if drugs 
were available to him and he could obtain,them, he would. ~ 
_. ‘The Courr. What I mean.is, he is not aperson who is a slave 
to the habit and, who suffers. what are known. as withdrawal 
symptoms if he doesnot. get it? : - 3 
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The Wrrnuss. He has; yes, your Honor, but this doesn’t go 
on. Withdrawals from narcotic addiction usually is only 
ten to fifteen days. 

The Courr. Exactly. So now he can get along. eihodt aaa 
without any suffering; isn’t that so? 

’ The Wrrnzss. That is correct, your Honor; yes. 


By Mr. AursHuLer: 


“Q. And that would be true of any person in his situation 
who would be unable to get drugs? 

A. It’s the same for all narcotic addicts. 

The Court. You would not commit him to Lexington Public 
Health Service Hospital at Lexington for drug Sac: would 
you? , 

The Wrrness. Well, he is not on drugs now; no, sir. Lex 
ington you only commit them for withdrawal and rehabili- 
tation. : 

The Court. He does not need that treatment, does he? 

The Wrrness. He has never received adequate treatment. 
And I think, in.my opinion, as:well as in the majority of psy- 
chiatrists, that it’s not only the withdrawal of drugs for the 
treatment of narcotic addiction, but you have to treat the in- 
dividual so that he does not. want to return to taking narcotics. 

The Court. But you ,have not iven him any such treat- 
ment as you say; have.you? 

The Wrrness. We. have ented, him—it’s ‘not any specific 
treatment for narcotic addiction but it’s assisting the individ- 
ual to have a better understanding of his personality, what it 
is about:him that craves or an urge to drink or to take narcotics. 
And one of the first things in this, the individual has to be 
“motivated, to want.or to desis some type of help and an under- 
Standing... ; 

Ep ‘The :Courr. Has he been. given, treatment. of this type at 
the hospital? 

The Wrrtnzss. Group. psychotherapy: he, did participate in 
for a while. . It’s 's available, it’s, present, but it’s the type, as I 
said, that the individual has got to be motivated or. to desire 
‘some change in his pereonallty:. You canit make him. 
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The Covrr. You mean it is not compulsory at the hospital? 
The Wrrness. That is correct, sir. You can’t force some- 
body into taking psychoanalysis, psychotherapy or group 
psychotherapy because it is of no help if it is foreed on him. 
The Courr. You may proceed. 


By Mr. AuTsHULER: 


Q. Doctor, you stated before, I think, that, you examined 
Mr. O’Beirne when he was admitted to the hospital in 1957. 
J think it was in the spring of 1957. Did you havea diagnosis 
of his condition at that time? 

The Court. I think we have Dr. Owens’ diagnosis, socio- 
pathic personality disturbance, antisocial type. 

Mr. AursHuuer. I wasn’t sure. I knew he stated that is his 
opinion today. I wasn’t sure whether he stated that he had 
the same opinion in 57. 

The Covrt.:I get your point. 

The Wrrness. I think I would like to clarify that briefly. 
The diagnosis is the same, but to add the hospital diagnosis, 
which is also mine, drug addiction should be added to the diag- 
nosis; and it was the same in ’57, on all of his admissions to 
the hospital 

The Court. Of course, drug addiction does not warrant 8 
person being committed to a mental hospital, does it? 

The Wrrnsss. I think it depends on each individual. Tf 
that individual has a basic personality disorder or a mental 
disease of such a nature, say # schizophrenic reaction or a neu- 
rotic reaction, that he is taking drugs as a result of the dis- 
comfort within himself, then the disease itself -requires com- 
mitment. 

The Cover. I understand that, but drug addiction standing 
alone is not something for which a person can be sent to a men- 
tal hospital, isn’t that correct? He would be sent to the Pub- 
lic Health Service Hospital at Lexington where he'would be 
treated for drug addiction, isn’t that correct? 

The Wrrnzss. Generally speaking, this is correct, but I think 
it depends on each individual case. 

The Court. If he also has psychosis he could go to a mental 
hospital. That isa different matter. 
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The Wrrness. Psychosis or other mental illness, neurosis or 
certain personality disorders. 


By Mr. Aursnutze: 


Q. Doctor, are you familiar with the civil program for the 
treatment of drug users, drug addicts, in the District of 
Columbia? 

A. Iam not too familiar. I am aware—— 

The Court. I do not think we should go into that, should 
we, because they do not make a specialty of treating drug ad- 
diction at St. Elizabeths Hospital, do you? 

Mr. AutsHouter. No; I am sorry, your Honor. There is a 
civil commitment program ‘in D.C. General Hospital here in 
the District where drug addicts are committed by the Court 
to be treated by psychiatrists in D.C. General Hospital. They 
are locked up. 

The Court. I am familiar with that, of course, but that is 
not anything that St. Elizabeths Hospital is connected with, 
is it? 

Mr. ALTSHULER. I just wanted to mention it in regard to 
the Doctor’s statement. 


The Covrr. I will give you full opportunity to bring out 


anything you wish. 
Mr. AursHuize. Thank you. 


By Mr. Aursyuter: 

Q. Then, as-I understand it, your original diagnosis of Mr. 
O’Beirne was sociopathic personality disturbance, and it is the 
same diagnosis today? 

’ A. That is correct. 

Q. You said, I think, that in your opinion that diagnosis 
connotes a mental disease or illness? 

The Court. I think he has already said that in pas 
it is a mental disease. 


By Mr. AursHunER: 
Q. Doctor, can you state whether that pinion i held by 
other competent psychiatrists? - 
A. Yes. There is # difference of opinion, Hat: this opinion that 
Thave expressed is also held by 4 number of other psychiatrists, 
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- Q, And can you tell how this category is classified by the 
American Psychiatric Association? 

The Court. I think I am going to exclude that. . What some 
cresnisation does, the opinion of an organization I do not think 
is something that the Court may consider; it may consider 
opinions of individuals. 

Mr. Aursexozzr. Again I mention, if the Court will allow 
me to explain, Dr. Cavanagh in his report which was admitted 
into evidence makes mention of the classification of this in 
the Psychiatrice—— 

The Court. I am not going to consider that classification. I 
do not think I should. It is like my considering a text book. I 
can only. consider opinions testified’ to on the witness stand, 
and Dr. Cavanagh’s report is merely an expansion “of his 
testimony. ‘ 

. Mr. AursHouter. All right,sir. 

The Cover. ae ioe hac 6 inal read "a book 
That would be a very dangerous thing todo. So, the same way 
for a layman like myself to read a medical book would be very 
dangerous because I might get some compen wrong ideas. _ 


By Mr. AuTtSHULER: 


Q. Doctor, in your opinion, if Mr. 0 Beiriie’ were tobé're- 
Jeased into the community today would he be dangerous to him- 
self or others in the reasonably foreseeable future?. 

A.In my opinion he wouldbe. 

Q.: And in what way do you say that he would be dangerous? 

A. I think that he would become involved in some’ anti- 
social activities, probably beginning with resorting to alcohol. 

- The Covsr. What do you mean by antisocial activities? 
‘That ise nice philosophical term. Specifically, what would 
he do? roan ts 

‘The Wrrness. I think, in’ my ‘opinion, ‘he would get 
intoxicated. 

The Covrr. Lots of sane people do. Tf. sre 

.. The Wrrness: If I may continue. 

The Count. Yes; youmay. «.... ’ 

“The 3rrmnen.. Fle would, first of. alt; get intonicsted: “He 
would then get involved in such as taking checks or. writing 
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bad cheeks, which he-has demonstrated to.us that he has done 
since he has been hospitelized. He would then become so 
discomfortable or uncomfortable that he would resort to drugs, 
which he has demonstrated in the past that he has done; and 
only recently we have found, or within the last year or two, 
he has had drugs in his possession. He would then become 
involved in larceny in order to obtain alcohol, narcotics, or 
whatever needs he may have. , 
Cross-examination by Mr. Kay: 

* °Q. Dr. Owens, you stated that you examined the petitioner 
recently. How long did you examine the petitioner? 

A_I don’t time the examination because I examine a patient 
until I am satisfied with the examination. I saw Mr. O’Beirne 
for’ approximately—I don’t know exactly, twenty-thirty-forty 
aninutes. I-don’t-know exactly how.long.. But I was satisfied, 
“iter I-had seen him the length of. time that I had, that there 
dad been basically no change in his personality. eh 
.20Q. Dr. Owens, in 1957, in August 1957 the Acting Superin- 
tendent of St. Elizabeths discharged Mr. O’Beirne as being 
without mental disease or disorder. What did he mean by that, 
‘do you know, sir? he ; Qa Boyevert 

A. At that time the policy at ‘St. Elizabeths Hospital was that 
‘individuals suffering from a sociopathic personality or any type 
of personality disorder, they were diagnosed as having this 
condition, but on discharge they were’ discharged without 
‘tnental disorder. In other words, at that time the administra~ 
‘tave policy within the hospital was that this was not a mental 
disease or defect. : 
‘: Q Now, Dr. ‘Owens, ‘can a sociopath with an ‘antisocial 
‘characteristic control his acts‘if he makes the necessary effort 
Woscitrolthemr (avin io chommsib sola ty 
*-AsT ‘think that he can control them temporarily: 'I don’t 
think basically that he can control them permanently.’ For ex- 
ample, # sociopath who may be planning to write'a bad check, 
if a policeman is there and people who recognize him and know 
that this check is'no good, I'do not think that the-individual 
would attempt to pass‘ the check, he’ would ‘wait. ‘However, 
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I think that subsequent to this the individual would become 
so anxiety-laden that he would in some way act out in an anti- 
social manner and commit some antisocial act. 

‘ The Court. Doctor, how does that differ from a person of 
criminal tendencies who is mentally normal? If he sees & 
policeman he won’t commit the crime, but if the policeman is 
gone he might go on and commit the crime. Now how does 
that differ from this situation? 

The Wrrness. Well, I think that where one of the difficul- 
ties comes in is that most people probably think that when I 
or other psychiatrists say sociopath, they commit, antisocial 
acts and particularly in legal involvements. They attribute 
that a sociopath, the only thing wrong with a sociopath is that 
he commits a crime, and what’s the difference between this 
and a criminal. Well, there is more to being. sociopath than 
just committing an antisocial act. There are more symptoms 
to the individual than just the act that he commits. Cer- 
tainly the sociopath commits antisocial acts, but there is also 
other diagnostic criterion that we go on other than just the act. 

By Mr. Kar: 

Q. Dr. Owens, would you say that all sociopaths of the anti- 
social type are potentially dangerous? 

A. I think I would answer that yes, and I would like to ex- 
plain my answer, the reason I say yes. Now, I think that when 
I diagnose someone a sociopath, in my. opinion this is a mental 
disease and it’s an indication that that individual has and more 
than likely is going to commit antisocial acts. I see.a number 
of patients who have a considerable amount of sociopathic 
traits or pattern of behavior but not of « sufficient degree of 
deviation from normal to warrant classing them as sociopaths. 
Once I make a diagnosis of sociopath I think that this indi- 
vidual is ill, that in all likelihood he will commit antisocial acts 
im the future. vent 
iQ A sociopath, Doctor, of an antisocial type, is he commit- 
table civilly? ; 

- A. Well,-I think this would depend on each individual case. 
The Covrr. But suppose you just have a. diagnosis such. 
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you have here, sociopathic personality disturbance, antisocial 
type, is that in itself sufficient to warrant commitment in a 
civil proceeding? 
The Wrrness. I donot think that it would be. 
The Courr. Very well. That is all I wanted to know. 
Thank you. 
By Mr. Kay: 

- Q. Doctor, do you think, personally, that: all sociopaths of 
the antisocial type should be committed to a mental institu- 
tion? 

_A. Well, I think we are talking about something real vague. 
If we talk about this particular patient I can answer the ques-. 
tion. I think when we start talking about all sociopaths it is 
like talking about something large, like all criminals. Each 
oneisdifferent. Ican answer it generally speaking. 

Q. Dr. Owens, I am trying to limit the sociopath class to the 
antisocial grouping. Spi te - fon 

A. Well, all antisocial sociopaths. There are so many vari- 
ations. - Let’s put it this way: I don’t think they should be 
out.on the street to prey.on society. I-think they are a danger 
to. themselves. ; Where: they aré supposed to be—probably if 
we had enough psychiatrists, enough treatment facilities and 
further advancement in our knowledge, we might be-able to 
do more. eure - 

The Covrr. Actually, is it not a fact that there-are any 
number of what used to be called psychopaths or are now 
known as sociopaths that are living in society and making a 
livelihood, perhaps not rising to heights but getting along? 

The Wrrnuss.: That is correct; your Honor. t : 

By Mr Kay: 


Ge Dr. Owens, you stated that the petitioner was a drug 


addict and that, this addiction resulted from his personality. 
Would any benefit derive to the patient if he were committed 
to & mental institution? . Would he receive treatment for the 
underlying disorder that caused thedrug addiction? 

.\ A. Well, thisis what wehaveattemptedtodo. 
...Q. What treatment has been given the petitioner in this 
case, Dr. Owens? 
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A. Well, group psychotherapy have’ been available and he 
has participated in this in the past. 

Q. Would you explain what is group psychotherapy, Doctor? 

A. Group psychotherapy is the same thing-as individual 
psychotherapy except it involves a group of patients, more than 
one; two, ten, twelve, fifteen, whatever the number may: be. 
The various groups vary. A psychiatrist is the group leader. 
The patients meet at regularly scheduled intervals, once, twice, 
three times a week. It varies from group to group. They dis- 
cuss problems in living that they may have had, any problems 
that may have arisen with that patient with himself or in his 
relationship with others. The group leader, as I said, is a 
psychiatrist who attempts to aid the patients in arriving at 2 
better understanding of their basic personality. 

Q. Dr. Owens, do you think that Mr. O’Beirne’s condi- 
tion is such as to warrant his confinement in John Howard 
Pavillion? 

_A. I most certainly do at this time. As I explained, the 
most recent episode when he was permitting other patients 
for a fee, usually charged ‘in vodka, to leave the hospital and 
turning other more seriously ill patients out because he had 


a key in his possession. I certainly think this man 


requires—— 
Q. Where did this take place? 
The Cover. Requires what? 
The Wrrness. He requiressecurity. - 


By Mr. Kay: _ 

Q. Dr. Owens, where did this incident take place? 

A. In one of the outside wards on West Side Service! 

Q. Were youin charge of thatService? 

A. No; I was not, but the physician that was in charge 
transferred the ‘patient back to the maximum security divi- 
sion, where I was, and this was the information that was given 
to me by the physician in charge. 

Q. Do ‘you know, Dr. Owens, whether or not this informa- 
tion was obtained from another patient? 

A. I know that part of the information was obtained from 
another patient, but I also know that somé—the hospital key 
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was in Mr..O’Beirne’s possession and he had been turning 
himself off. I also know that several weeks before that, I 
had been in a discussion with some of the physicians, the 
Clinical Director, in fact, about:a number of patients that had 
been getting off the ward, and no one could tell exactly what, 
was going on, if it were an attendant involved in letting the 
patients off. In other words, there was confusion as to what 
was happening on the ward because the attendants had been 
there a considerable period of time and no one suspected the 
attendants would be permitting this to go on. And, in gen- 
eral, the impression. at that time was that someone was making 
keys’on the ward out of wire or pices of wire and were using 
this. Then, when it was found out that Mr. O’Beirne had a 
key in his possession and the patient had indicated that he 
had been doing this, the puzzle fit together very beautifully. 
Mr. O’Beirne must have been the one that had been involved 
in it. 

Q. Doctor, could'a person exhibit or commit. antisocial be- 
havior and not suffer from any mental disease or defect? 

“Could ‘he commit’ antisocial ‘acteand'‘not-‘be ? 
Yes. 

Q. So that, in effect, a’ normal person ean be dangerous in 
the sense that—— 

yy ee ee oe What do you 
mean by a normal person? 

Q. Well; a person who is not suffering from 2 mental disease 
or defect: 

‘A> They can commit antisocial acts; yes. 

'Q. And they can be potentially dangerous? 

ETE Bie eininit actapocial ete and ‘hie interpretation ‘ct 
“dangerous” is both physical\as ‘well’as ‘other types of anti- 
social ‘acts’ that do‘not involve physical assaults, then they 
would be considered: dangerous. : 

Q. Now, while would ‘yout bedi be Sos deteriidithir whether 
OF riot they: would-be dangerotis'in’the’forseeable future? 
What factors would you take‘into consideration? **''? ’ 

A.’ Now what are we speaking of; what type of patient?’ 

Q. A person who is not suffering from a mental disease or 
defect who, you state, can be dangerous, as you have used the 
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term, in the forseeable future. What factors would you use to 
determine whether or not he would be dangerous? 

Mr. AursHuter. I object to that. I don’t think the Doctor 
stated that a normal person would be dangerous in the reason- 
ably forseeable future. 

The Courr. I am going to overrule the objection. I think 
we have to allow some latitude. : 

Suppose we have the Reporter read the question. 

(The last question was read by the Reporter.) 

The WItNEss. I don’t think there would be any way of de- 

termining how a so-called normal person, you could predict 
that he was going to be dangerous in the foreseeable future. 
By Mr. Kar: 

Q. Doctor, you have stated that Mr. O’Beirne on a number 
of occasions became intoxicated. Isn’t it a common occur- 
rence that people obtain intoxicating liquor at St. Elizabeths 
and drink both on the grounds and in the wards?. _.. 

A. Its notacommon occurrence. It.does happen. 

Q. Doctor, would you say it was a common occurrence that 

people who have ground privileges, patients, frequently es- 
espe or elope, as St. Elizabeths terms it? 

A. Well, we have between seven and eight thousand. patient 
and I would imagine that over fifty to seventy-five per cent of 
them have ground parole. So, I don’t think it would be con- 
sidered frequent or common occurrence, for the patients to 
escape or leave the hospital without permission. Now, I am 
sure that 2 lot of it goes on that we don’t know about, but I 
don’t think it’s as common as.the question would lead one;to 
believe. Now, I know that a number of patients leave. with- 
out permission, we never find out about it, but:in some way 
Mr. O’Beirne seems to. always let..us know: that, he,bas been 
off the grounds and he has been intoxicated. 

Q. Dr. Owens, would you say that a person who—a patient 
who leaves the hospital because his young daughter called 
to say that she would like to see her father, would you say that 
is exhibiting some antisocial behavior or unnatural behavior 
on the part of the patient? 
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A. Well, I don’t think this is the way it happened. Our ex- 
perience with Mr. O’Beirne about this particular call subse- 
quently turned out that Mr. O’Beirne reported to the physi- 
cians that he had had a telephone call from his daughter say- 
ing that her mother had been seriously injured, that is, Mr. 
O’Beirne’s wife, and it was an emergency, that he be permitted 
to go home. We checked to find out, prior to requesting the 
Court’s permission for him to visit home. It turns out his 
wife had not—this was not correct, that she said she had fallen 
down but had not injured herself, that she had a small bruise 
on her leg but had not missed any work and had made no such 
telephone call. 

Now, Mr. O’Beirne tells one completely—well, in other 
words, there is just no reliability, usually, about a sociopath’s 
maneuvering to get his desires or to gratify his needs. 

Q. Dr. Owens, 2 sociopath who is confined in a mental in- 
stitution occasionally is transferred to.a disturbed ward or to 
the maximum security ward. Do you feel that those periods 
of confinement in those wards in any way aids in treating the 
patient? 

A. Well, I certainly don’t think that a disturbed ward is of 
any benefit to a patient unless he is disturbed. Now, as far 
as the transfer to the maximum security building, frequently 
this is necessary not so much for the patient’s health and wel- 
fare but for the health and welfare of the other patients. But 
a disturbed ward, I do not think that it is indicated, such as in 
Mr. O’Beirne’s case, for him to be placed on a disturbed ward, 
unless his behavior or his mental condition is such:that requires 
his being placed there. 

’ The Covrr. I think this is a little far afield because this is 
not anything that I have a right to consider or should consider. 

Mr. Kay. Very well, your Honor. 

By Mr. Kar: 

Q. Dr. Owens, do you agree that the petitioner’s drug addi- 
tion was medically induced or could have been medically 
induced? 

A. It could have been, and in my opinion he was probably 
addicted to drugs while under medical care after surgical op- 
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-eration for the gall stones. However, he continued to take it 
-even after he was discharged from medical care. 

Mr. Kay. Ihave no further questions, your Honor. 

The Covrr. Any further questions? 

Mr. AursHutzr. Nothing further, your Honor. 

The Court. Doctor, I should like to ask you a few questions. 
I believe you said that there is a difference of opinion in the 
psychiatric profession whether a sociopathic personality dis- 
turbance, antisocial type, is or is not a mental disease? 

The Wrrnzss. That is correct, your Honor. 

The Courr. You have been at St. Elizabeths Hospital, I be- 
lieve, for a number of years? 

The Wrrness. Approximately seven years. 

The Courr. Do I correctly understand from something that 
was said by counsel earlier in this proceeding that prior to 
November 18, 1957 it was the official view of St. Elizabeths 
Hospital that sociopath personality disturbance, antisocial 
type, was not a mental disease? 

The Wrrness. That was the administrative policy of the 
hospital; yes, your Honor. 

The Covrr. And that overnight or over a weekend on No- 
vember 18, 1957 the policy changed and there was a public 
announcement that thereafter this personglity disturbance 
would be called a mental disease; is that correct? 

The Wrrness. Well, your Honor, it’s not exactly the way 
you make it sound, as though overnight sociopaths became 
mentally ill at the hospital. It was not this way. 

The Court. I did not say overnight they became mentally 
ill, but overnight the hospital changed its attitude. 

The Wrrness. No, your Honor. I think I can probably 

' explain, as I think I have explained in a number of courts, 
how this happened. 

For a number of years at St. Elizabeths there.was an in- 
creasing feeling amongst a number of the physicians that there 
was something wrong with these individuals, they weren’t 
physically ill but at least something was wrong with’ them. 
They couldn’t adjust, they had been this way all of their life. 
And not only ‘at St. Elizabeths but no doubt throughout the 
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United States and, in fact, the world in general, that there was 
something wrong with sociopaths. A number of psychiatrists 
began to gradually interpret this as being mental illness. 
Finally, in 1957, in November 1957, the majority of the phy- 
Sicians at St. Elizabeths had arrived at the opinion that this 
‘was a mental disease. For example, on the service where I 
‘was working there were four physicians, and three of the four 
at that time on that service felt that this was a mental dis- 
ease. As a result, it was inconsistent for the hospital to re- 
main so rigid in its position that they couldn’t support the 
Position if doctors had to come to court and testify, because 
in my opinion, as well as three of the four physicians on the 
service, it was our opinion that these people were mentally 
il As a result, the policy had to be changed. And it was 
not something that was a flip-flop from one night to the next 
or one weekend to the next, it was a date that happened to 
be November 1957. If it hadn’t been then, it would have 
certainly been six weeks or six months later. 

The Covrr. But the point is that on November 18, 1957 
you announced the change of policy. The day before that a 
person having this personality disturbance would have been 
treated as free of mental disease. 

The Wrrnzss. The hospital, the administrators of the hos- 
pital, that is, the administration building, would have re- 
ported this as without mental disorder. However, the indi- 
vidual physicians would not have so testified in court, as had 
happened to me and other physicians on the service. My 
opinion at that time, prior to that time, and the present time 
is that this is a mental illness. 
~. The Courr. Are there members of the staff at St. Elizabeths 
Hospital who would express the opinion today that this is not 
& mental disease? 

The Wrrness. ‘Yes; there are. 

The Court: O’Beirne wasicommitted, according to the rec- 
ord, in October 1957, on October 19, 1957, as having been ac- 
quitted on the ground of insanity... Now, if the hospital had 
reached: his case prior to: November 18th he would have ben 
discharged as without mental disorder, would he not have? 
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The Wirness. That was the hospital policy. However, if 
certain physicians, including myself, had testified in court, we 
would have testified that this was a mental disease. 

If I may use the specific example, if Dr. Cushard had testi- 
fied in this court, it would have not been a mental disease; if 
Dr. Cody had testified in this court, it would have been a 
mental disease. In other words, the majority of the physi- 
cians had then arrived at an opinion that this was a mental 
disease and the administrative policy of the hospital had to be 
changed. 

The Courr. Doctor, you mentioned Dr. Cody’s name. I 
did not want to bring up anybody’s name, but since you men- 
tioned him, he testified in a case before me several years ago 
that the hospital would not send anybody up to testify who 
would not testify that this is a mental disease. 

The Wrrness. I am not aware of that, your Honor. 

The Court. You are now, because that is what he testified 
from the witness stand where you are seated. 

The Wrrness. This policy has never been followed with me. 
The policy of the hospital has not been to designate certain 
doctors to go testify according to the way they feel or their 
opinion is. In fact, I go under subpoena when I am called 
to testify, not because the hospital sends me but because either 
the defense attorney or the District Attorney calls. 

The Court. I have just one more question to ask you. Is 
this personality disturbance, whether it be or be not a mental 
disease, curable? 

The Wrrness. I think it can be helped. Cured, probably 
not. But certainly I think that they can be assisted or at 
Jeast helped in certain ways, that they can make a more ade- 
quate adjustment on the outside. 

The Court. Can it be cured to a point where’ you would 
recommend a discharge of a patient of that type? 

The Wrrnsss. I think it could, your Honor. 

The Court. Have you discharged sociopaths? . 

The Wrrness. We have one now that has been out of the 
hospital for approximately two years, has not been in any diffi- 
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culty, probably ‘the ‘longest: period’ in his life that‘he has ‘ever 
remaimed outside without being involved in some type of anti 
social acts, and ‘probably in the’ very near’ future he'will‘be 
recommended for discharge, if he so- desires and feels.that-he 
can adequately make 7t.~’*’ 

The Covrr. I have no more questions: Ts there anything 
further? 

Mr. Kay. No Guseeua”” ; 

‘The Court: Thank you; Doctor: 

Mr. AursHuter. Nothing further of the Doctor. 

(Witness excused.) 

The Court. Isthatthe Government’s case? 

Mr: AvTsHuULER: T do-have here-also Dr. Klinger from St. 
Elizabeths Hospital, who is the Chief of the West Side Serv- 
ice, who was acquainted with’ Mr. O’Beirne:up until about 
three months ago. ‘Gis ‘testimony ‘would ‘be substantially 
that the man is suffering from a sociopathic personality dis-. 
turbance, antisocial type, that it is a ‘mental ‘illness; and that 
he would be dangerous if released at the present time. 

The Court. There'is no difference between the psychiatrists 
who ‘have testified as to diagnosis: The only difference: of 
opinion is as to whether that diagnosis constitutes a mental 
ilmess, The question for me to decide is whether it-was-arbi- 
trary and capricious to say that it wes not a mentel ‘iliness 
on. November 17 and then to say it:was a mental ‘HHness ‘on 
‘November 18, so that this man, if his case had‘ been decided 
on November 17, would have been released from the hospital, 
but since it was not reached until after November ‘18 he has 
been kept in’a mental ‘hospital all this time. ‘Of course, arbi- 
trary and capricious, as I said at the opening of this hearing, 
is not used in its popular opprobrious sense but in the sense 
whether there is a rational basis for that result." 

T.am going ‘to take the matter under advisement, gentlemen, 
and State my views ini writiig because this is pretty much’ of 
a test case, I presume. : s 


CHosENG: ARGU MERIT BY \COUNEEL: “ON BEHALF OF ‘RESPONDENT 


Mr, Aumavia.. In, the. Leach habeas corpus, seven psy- 
chiatrists testified, all of them that Leach was 2 sociopath, 
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antisocial reaction. Five of them said there was a mental ill- 
ness, two of them said no mental illness, all agreed that the 
man was dangerous. The Court of Appeals ruled that, his 
proper place was in St. Elizabeths, that it was an abnormal 
mental condition from which he had not sufficiently recoy- 
ered so 2s not to be dangerous. y ayet? 

The Courr. And, yet, Mr. Altshuler, Dr. Owens admits— 
and I am very much impressed by Dr. Owens’ testimony and 
I have been in other cases because he is clear-cut and candid— 
he admits that a person could not be civilly committed to a 
mental hospital for this condition. He says it is a mental ill- 
ness and, yet, he could not be civilly committed. But he is 
being held in a mental hospital without the benefit of a jury 
trial. : 

Mr. AursHuner. My answer to that is that a not guilty by 
reason of insanity verdict, the definition of criminal insanity 
isnot the same as the definition of civil insanity. 

The Court. But, unfortunately; not guilty by reason of in- 
sanity does not imply a finding of insanity. It merely has been 
set to rest, and I think erroneously, on failure of the Govern- 
ment to prove beyond a reasonable doubt that the person 
was sane. 

- Mr, Aursuuter. That argument, of course, as your Honor, 
is well aware, I think you are referring to the Ragsdale case 
where the Court of Appeals said that there is a presumption 
of insanity from that verdict.as. of the time of the verdict, 
which continues. ae 

The Courr. I do not think there can be any presumption of 
insanity, and on that point I do not care who says to the con- 
trary, because the Supreme Court, has said that a person must 
be acquitted on the ground of insanity if the insanity issue 
is raised by the defense or otherwise and if the Government 
fails to prove beyond a reasonable doubt that a person is sane. 
‘There is no presumption of insanity or any inference of in- 


Mr. AursHuteR. I am not really trying to argue the validity 
of a commitment under Section 301 after a-verdictof not 
guilty by reason of insanity; I am merely trying to say that 
there is a difference in the law between an insanity commit- 
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ment under the civil act and an insanity commitment under 
the criminal act. - : 

The Covrr. It takes much more insanity under the criminal 
definition, a greater degree of insanity, than it does under civil 
cases: - 

Mr. AursHuuer.. I would say most respectfully that the 
doctors I have talked to said that it would be much easier to 
have a man found not guilty by reason of insanity than it 
would be to commit him civilly. : ; 

The Court. I agree with them because of the burden of 
proof on the Government to prove the negative. Se 

Mr. AtrsHuter. If I may mention and go on to the Rags- 

The Court. Yes; you may proceed. 

Mr. Aursoner. In the Ragsdale case we had a similar 
situation. Dr. Cushard from St. Elizabeths Hospital testified 
on the habeas corpus, where the man tried to get released as 
& sociopath, antisocial reaction, that he was a sociopath but 
not mentally ill. Dr. Platkin, I.think it was, testified that he 
was @ sociopath but was mentally ill. Both doctors testified - 
that he would be dangerous: “The Court of Appeals upheld: 
that, clearly stating that the medical evidence was undisputed» 
that appellant is. presently suffering from what both experts 
described as ‘psychopathic personality disorder -and that he 
is dangerous.’ Now, they zo on to say that even in the'case; 
@ close case where there is evidence of danger, that the doubt: 
should be resolved against the defendant. : j 

The Court. Who wrote the opinion in the Ragsdale:case?: 
Thave forgotten. Do you recall? 

Mr. AursHuter. I think it’s Judge Burger. 

Mr. Kay. Judge Burger. 

Mr. AursHuter. Counsel says it was Judge Burger. 

Your Honor expressed exactly the same view in the habeas 
corpus case in 1960 involving O’Beirne, that it’s not enough 
for O’Beirne to prove that he has recovered his sanity, he 
must go further, he must show that the Superintendent failed, 
arbitrarily and capriciously, to issue the certificate. 

The Covrr. I shall so hold in this case. The only question 
is whether it is arbitrary and capricious to say on November 


17 that a person is suffering from a condition which is not a 
mental illness and on November 18 to say that yes, that con- 
dition is a mental illness. 

The Courr. The question is not whether he is dangerous 
because a lot of sane people are dangerous. The question is 
whether it is arbitrary and capricious to say that he is suf- 
fering from a mental disease. 

Mr. Aursxrotze. Well, I would say that the definition is 
an abnormal mental condition. 

Mr, Kay. May I make one point? 

The Courr. Yes. 

Mr. Kar. I would like to urge upon the Court to also con- 
sider the possibility of conditional release in your determina- 
tion. 

‘The Courr. I am not so sure that under a—well, on a writ 
of habeas corpus I can do that, I suppose, because the statute 
regulating the writs of habeas corpus provides that the Court 
may make such adjudication as the interest of justice, or what- 
ever the phrase is, requires; although I would be mclined to 
think that if it was not arbitrary and capricious to grant an 
unconditional release, I do not think it would be arbitrary and 


capricious to refuse to grant a conditional.release, because a 
conditional release is entirely discretionary. A conditional 
release implies that a person has not recovered his sanity but 
that he has progressed to a point where he is no longer’ 
dangerous. ’ 

T am not going to take any chances on overruling doctors on. 
a point of that kind. 
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. United States District Court: for the District. of Columbia 
Habeas Corpus No. 50-61 


Herseet T. O’BEmne, PETITIONER 
v. 
WINFRED OVERHOLSER, RESPONDENT 


(Filed April 27, 1961) 
OPrnion. 


. Alan Kay, of Washington, D.C., for petitioner. 

Oliver Gasch, United States Attorney; and Oscar Altshular, 
Assistant United States Attorney; both of Washington, D.C., 
for respondent. 

This is ‘a writ of habeas corpus issued on the application of 
an inmate-of Saint Elizabeths Mental Hospital, claiming that 
he is unlawfully restrained of his liberty. 

On October 18,'1957 the petitioner, Herbert T..O’Beirne, 
was tried in the Municipal Court for the District of Columbia, 
on a charge of petit larceny. © In case of conviction; the maxi- 
mum sentence of imprisonment that could have been imposed 
on him was for a term of one year. His counsel, however, inter- 
jected -the issue of insanity. The petitioner was found not 
guilty’ by reason of insanity and was thereupon committed to 
Saint Elizabeths’ Hospital, nsec iat ore gabe asd 
about three and one-half years. 

This commitment was made pursuant to D.C. Code 24 301 
(c).and (d), which read as follows: f 

Snlocinatiocs-S06 an: -cinn;i?* * ia guitied: sully 

«. on the: ground that’ he was insane at the time of its 
commniesicn. thet fact shall bo'set:forth bythe jury in 

(d) sE¥ ny pexton tried axposi aii dadicteient or fafa 

) odnation'for an.offense, * :*-*.is acquitted'solely on the 

Lass ‘ond tno wine th iw ia 
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the court shall order such person to be confined in a 
hospital for the mentally ill. [Emphasis supplied.] 
The procedure for the release of a person committed under 
the foregoing provisions is prescribed in subsection (e), the 
pertinent parts of which read as follows: 


(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of this 
section, and the superintendent of such hospital certifies 
(1) that such person has recovered his sanity, (2) that, 
in the opinion of the superintendent, such person will 
not in the reasonable future be dangerous to himself or 
others, and (3) in the opinion of the superintendent, 
the ‘person is entitled to his unconditional release from 
the hospital, * * * such certificate shall be sufficient to 
authorize the court to order the unconditional release of 
the person so confined from further hospitalization at 
the expiration of fifteen days from the time said certifi- 
cate was filed and served as above; but the court in its 
discretion may, or upon objection of the United States 
or the District of Columbia shall, after due notice, hold 
a hearing at which evidence as to the mental condition 
of the person so-confined may be submitted, *.* * the 
court shall weigh the evidence and, if the court finds 
that such person hag recovered his sanity and will not 
in the reasonable future. be dangerous to himself or 
others, the.court shall order such person unconditionally 
released from further confinement in said: hospital. . If 

°<the court does not so find, the court:shall order:such 
person returned to said hospital. #2500 3) ad) 


In-other words, a ‘person who has been! aequitted_of ia crime 
on the:ground of insanity: and-has been committed‘toramental 
hospital, maybe unconditionally released: onlyencthe basis of 
a certificate of the superintendent of the hospital tithe effect 
that he has,recovered: his sanity'and:that m the’opinion of the 
superintendent -he.,will notin the reasonable ‘future:be dan- 
gerous to-himself or others, and is entitled:to his unconditional 

* release. Necessarily Sie requirement of perntnete tt Oe 
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Person will not in the reasonable future be dangerous to him- 
self or others, means dangerous by reason of mental disease or 
defect, and not merely because of any propensity to commit 
crimes—or any other cause. The certificate is a condition 
precedent to a discharge. 

The petitioner contends that the superintendent is arbi- 
trarily and capriciously withholding such a, certificate. The 
return to the writ denies that the superintendent is arbitrary 
and capricious, and affirmatively avers that the petitioner “has 
not recovered from his abnormal mental condition and requires 
further treatment before he can be certified as not dangerous 
to himself or others if released into the community”. The 
assertions of the return are general in form. There is no speci- 
fication or explanation as to what the “abnormal mental con- 
dition” is in this instance. This phrase is not a word of art and 
may comprize many conditions that do not constitute either a 
mental illness or a mental defect. There is no allegation that 
the petitioner is suffering from any mental illness or mental 
defect, or any specific diagnosis. ‘To use the words of the 
statute, there is no allegation that he has not recovered his 
sanity. The return is manifestly insufficient.on its face. More- 
over, there is no statement as to-whiat treatment the petitioner 
needs, or what treatment is contemplated for him, or in fact 
what treatment he has received in the past. 

' At the outset the scope of judicial review in this matter must 
be defined. As shown above, the statute exacts an appropriate 
certificate of the superintendent of the hospital as a condition 
precedent to release. The court may not substitute its own 
Judgment for that of the superintendent and may not try the 
matter de novo. On the other hand, the action of the super- 
intendent, or his failure to act, may- not be deemed final or 
conclusive for all purposes.*. Otherwise a person could be re- 
strained of his liberty indefinitely at the fiat of an administra- 
tive. officer. Such.s,course would be contrary to the basic 
principles of American free institutions.” No executive or ad- 
ministrative official may deprive any one of his freedom without 

“SOL Lord Aicton's!Wellimown observation that” “power tends to cor 
rapt and: aemeey power corrupts absolutely.” 
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judicial review. This court may step in to determine whether 
the action or failure to act, on the part of the superintendent, 
is arbitrary and capricious. In fact the Congress contemplated 
this contingency, as is evidenced by subsection (g) of the above 
statute: 


It is sometimes said, even by persons in authority, that judicial super- 
vision over commitments to mental hospitals is unnecessary because no one 
is ever “railroaded” to, or erroneously detained in 2 public mental insti- 
tution. This statement is inaccurate, and actually judicial safeguards, if 
anything, need to be increased rather than relaxed. 

An outstanding example is the tragic story of John J. Egan, a first 
lieutenant in the Marine Corps. The facts are narrated in detail in the 
opinion of the Court of Claims in Egon v. United States, 158 F. Supp. 
377. Briefly summarized, they are as follows. While serving overseas 
in Samoa, Lieutenant Egan on February 12, 1943, entered a field hospital 
for treatment for bronchitis. During his stay at the hospital, he reported 
that another patient in the plaintiff's ward had attacked a physician and 
that he, Egan, had intervened and disarmed the patient. Although later 
the truth of this assertion was established, the investigating officers were 
unable to secure corroboration of his story. The hospital authorities as- 
sumed that he had been suffering from 2 delusion, diagnosed him as insane, 
and on February 17, 1943, confined him to the locked ward of the hospital. 
His protests were regarded as additional symptoms of insanity. On March 
15, 1943 he was transferred from the locked ward of the Naval Hospital 
im Samos to the locked ward of a naval vessel and ‘transported to the 
United States. On March 28, 1943 he was taken to the locked ward of 
the United States Naval Hospital at Mare Island, California. On May 
28, he was released and ordered to proceed to the Naval Medical Center 
at Bethesia, Maryland. - On his ‘arrival in Bethesda, ‘on June 7, 1943, he 
was placed in a locked ward, and on June 17, 1943, was transferred to 
Saint Hlizabeths Hospital. He remained in Saint Elizabeths Hospital 
until October 30, 1943, when he was released. He secured his release by 
escaping from the hospital, causing himself to be examined by private 
physicians, and returning to the hospital with the reports of those physi<: 
cians, and then threatening the hospital authorities that he. would apply 
for a writ of habeas corpus. During his stay at Saint Elizabeths Hospital” 
a Naval: Medical Board convened and recommended his discharge from 
the ‘Marine Corps on the ground of mental illness, in spite of ‘the fact’ 
thet they had an opportunity, to interview, him. The Board. had before 
it the record of another officer by the same name, although necessarily with 
2. different serial number, who had been diagnosed ‘2s mentally ‘ill, and- 
interesting comments (p. 380) > f leptin 

“During the five months of plaintiff's confinements in locked wards as-an 
insane person, he attempted in’ every conceivable way to persuade the” 
medical officers that. he was not insane. His growing, sense of frustration’ 
authorities in their opinion that plaintiff was insane. Throughout plain-* 
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(g) Nothing herein contained shall preclude a per- 
son confined under the authority of this section from 
establishing his eligibility for release under the pro- 
visions of this section by a writ of habeas corpus. 

It may well be that this provision is surplusage, but the Con- 
gress wisely included it as a matter of precaution. 

‘The words “arbitrary and capricious” are 2, technical legal 
phrase. They are not used in their popular sense and in this 
connection have no opprobrious connotation. In the eyes of 
the law an administrative action not supported by evidence or 
lacking a rational basis, is deemed arbitrary and capricious. 
Decisions of administrative officers may not be predicated on 
‘their personal desires or views, no matter how sincere they may 
be; O’Boyle v. Coe, 155 F. Supp. 581, 584. 

The principles are but an application of the scheme of the 
Administrative Procedure Act, the pertinent provisions of 
which are as follows (5 U.S.C. § 1009): . ; 

. . Except so far ag (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to agency 


Ce a) Any person suffering legal wrong because of any 
: agency action, or adversely affected or aggrieved by such 


ire neetled and intended to prevent, miscarriage of. justice in. exceptional 
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action within the meaning of any relevant statute, shall 
be entitled to judicial review thereof. 

(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute, or, 
in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory injunc- 
tion or habeas corpus) in any court of competent 

' jurisdiction. 

The Court of Appeals has approved the application of this 

doctrine to such matters as that involved in the instant case, 
and has ruled that this court may review the question whether 
the refusal of the superintendent to issue the statutory certifi- 
-cate is arbitrary and capricious, also holding that the burden of 
proof on this issue is on the petitioner, Overholser v. Leach, 
103 U.S. App. D.C. 289, 291; Overholser v. Russell, 233 F.2d 
195, 197; Ragsdale v. Overholser, 281 F. 2d 943, 946. 
_ In Overholster v. Leach, supra, the Court of Appeals in the 
concluding sentence of its opinion, states that in order that 
the inmate may be rendered eligible for release “there must be 
freedom from such abnormal mental condition as would make 
the individual dangerous to himself or the community.in-the 
reasonable foreseeable future.” (P. 292.) Obviously, ‘the 
words “abnormal mental condition” must be read and under- 
stood in their context. They necessarily refer to a mental dis- 
ease or mental defect, and not just any condition that is out- 
tide of the ordinary norm. 

A determination of the question whether in this instance the 
refusal. of the superintendent of. Saint Elizabeths Hospital to 
submit the statutory certificate was arbitrary and capricious, 
necessitates a, somewhat detailed review of the. facts and the 
evidence.. On December 29, 1956. the: petitioner was brought 
before ‘the Municipal ‘Court on’ a charge’ of petit larceny, 
specifically that he stole three watches and two rings, valued in 
the aggregate. at less than $100. . He pleaded. guilty and: was 
sentenced to imprisonment for one year. Shortly ‘thereafter, 
however, his counsel made 8 motion to vacate the judement and 
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for leave to withdraw the plea of guilty. This motion was 
granted on January 27,1957. The judgment was vacated and 
the plea of guilty was withdrawn. A mental examination was 
then ordered at the District of Columbia General Hospital. 

On February 19, 1957 the Chief Psychiatrist of the hospital 
formally reported the defendant to be psychotic, incompetent, 
and incapable of participating in his own defense, and recom- 
™mended that he be committed to a hospital. Accordingly, the 
petitioner was eventually committed to Saint Elizabeths Hos- 
pital. On August 7, 1957, Dr. Addison M. Duval, Acting 
Superintendent of Saint Elizabeths Hospital, formally reported 
in writing to the Clerk of the Municipal Court that O’Beirne 
was at that time mentally competent to stand trial. The peti- 
tioner was then transferred to the District of Columbia jail. 
By letter of September 17, 1957 written to the petitioner’s 
counsel, the Chief Psychiatrist of the District of Columbia 
General Hospital stated that the petitioner had been in the 
hospital from January 29, 1957 to April 17,1957, and was 
diagnosed as suffering from a chronic brain syndrome: that 
this condition must have existed for a least two or more months 
prior to his admission; and, that, therefore, the crime com: 
mitted sometime in the month of December was the product of 
the mental disease. 

Dr. Addison M. Duval, the Acting Superintendent of Saint 
Elizabeths Hospital supplemented his formal report to the 
court dated August 7, 1957, by a letter of October 11, 1957, to 
the petitioner’s counsel, in which he stated that, “during his 
residence in Saint Elizabeths Hospital from April 17, 1957 to 
August 29; 1957, Mr. O’Beirne did not manifest symptoms of 
mental illness, and he was discharged from Saint Elizabeths 
Hospital, August 29, 1957 into the custody of the United States 
Marshal as ‘without mental disorder’ and competent.” 

~ Reading together the letters from the District of Columbia 
General Hospital and Saint Elizabeths “Hospital, it is a réason- 
able inference that during his stay at the District of Columbia 
General Hospital and for two or more months previously the 
petitioner suffered from a temporary mental illness from which 
he had recovered by the time he reached Saint Elizabeths 
Hospital, since he manifested no symptoms of mental disease 
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in the latter institution and was discharged therefrom as being 
“without mental disorder.” 

On October. 18, 1957, the case again came before the 

Municipal Court for trial. The defendant pleaded not guilty 
and on the basis of the report of the District of Columbia 
General Hospital, to which reference has been made, he was 
found not guilty on the ground of insanity. Having no alter- 
native in the matter, but being bound by the mandatory statu- 
tory provision, the Municipal Court forthwith committed the 
petitioner to Saint Elizabeth Hospital, even though the 
superintendent of the hospital had reported that he was without 
mental disorder. There is no suggestion on the part of the 
hospital staff that subsequently to his commitment of October 
18, 1957, there has been any change for the worse in the 
petitioner’s mentel condition. On the contrary the present 
diagnosis is the same as that of August, 1957. Yet the hospital 
authorities decline to certify him for release, in spite.of the 
fact that they had Previously discharged him as being without 
mental disorder. 
_ The explanation for this anomalous situation is as- follows 
as found in the evidence adduced at the hearing before this 
court. Both Dr. David J. Owens of the staff of. Saint: Eliza- 
beths Hospital, and Dr. John R. Cavanagh, who:had been ap- 
pointed by the court on the application of petitioner’s counsel, 
agreed that the defendant had a “sociopathic personality: dis- 
turbance,: antisocial personality” or “antisocial type”:. ;This 
condition was not accompanied by any psychosis or any, other 
abnormal mental condition. It is a type of personality, rather 
than a mental state. It should be said in passing that. the 
terms “sociopathic personality” and “sociopath” have been re- 
cently devised and are synonymous with what were formerly 
known as “s psychopathic personality” and “a ‘® psychopath”. 
The terms last: mentioned are probably more familiar to:the 
Iayman than the new. 

There has been and there still is a difference of opinion. in 
the psychiatric profession as to whether. a sociopathic person; 
ality is, or is not, a mental disease. Some psychiatrists take 
the affirmative view, while others adhere to the contrary opin- 
jon. : For example, Dr..Owens believed it to be.a mental dis- 
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ease, while it was Dr. Cavanagh’s conviction that it was not an 
illness, but merely a type of personality that creates difficulties 
in adjustment. Dr. Cavanagh reported that the petitioner 
was free of any mental disease or mental defect. 

The evidence shows that prior to November 18, 1957 it had 
been the “administrative policy” of Saint Elizabeths Hospital 
to diagnose sociopaths as being without mental disorder and 
not classify a sociopathic personality as a mental disease. On 
November 18, 1957, exactly one month after the petitioner 
was committed to Saint Elizabeths: Hospital, the authorities 
of the hospital made a public pronouncement to the effect that 
it had changed its “administrative policy” and that, thereafter, 
it would regard a sociopathic personality as a mental disease. 
Dr. Owens candidly admitted that if the.petitioner’s case -had 
been reached for final disposition by the hospital by November 
17, 1957, he would have been discharged as being without men- 
tal disorder. No doubt the same result would have been at- 
tained. if the issuance of the public pronouncement had been 
delayed and O’Beirne’s case had completed its progress through: 
theihospital before that time. 

-:'That personal liberty should depend on such an arbitrary 
Giroumstance is» manifestly :imtolerable:.and contrary to the 
basic principles of freedom. : - ; 

Bro Oweni-farthér explaihedithet’ irrespective of what the 
(ltsccad akin ok 4bes nbattal hid bse psig to Nodersbes A 
1957, or was subsequently to that.date; different members. of 
the hospital: staff maintained their own personal opinions and 
‘differed on the matter, and still do. — rami 
eri Ser aN 

“Tf J may use the specific example, if Dr. Cushard had 
testified in this court, it would have not been a mental 
disease; if ‘Dr. Cody had testified in this court, it would 
' “have been a mental disease. " 


That ‘personal liberty should depend on whether Dr. Koc Dr. 
B of the hospital staff appears as a witness on the return to a 
Bei haben comes, is, Srmnons, mneonceivable and ofriounly 
insufferable, hit 
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The uncontradicted evidence showed that a person with a 
sociopathic personality or a sociopath is not subject to com- 
mitment to a mental hospital in a civil proceeding, because for 
this purpose a sociopathic personality is not regarded as suffi- 
cient basis for an adjudication of mental incompetency. Both 
Dr. Owens and Dr. Cavanagh so testified. It seems astound- 
ing that a person who is not sufficiently ill mentally to be sub- 
ject to a civil commitment to a mental institution can be con- 
fined in a locked criminal ward of a mental institution when he 
would not even be eligible for admission to the more desirable 
civil side of the hospital. In this case the petitioner has been 
incarcerated in a criminal ward of a mental hospital for over 
three years because he committed a crime for which he could 
be punished by imprisonment for not more than one year, 
and this has occurred under circumstances under which he 
could not be committed as a civil patient because he is not 
insane. 

It is a matter of common knowledge and was not disputed 
that many psychopaths or sociopaths, as they are now called 
by psychiatrists, pursue the even tenor of their way in society 
and regularly earn a livelihood, even though they may not rise 
to great heights. Some of them, to be sure, are occasional 
or habitual petty crimimals. The fact, however, that a person 
is an habitual petty criminal should not subject him to perma- 
nent incarceration in 8 criminal ward of 2 mental institution. 
Such a disposition may not be used as a substitute for laws 
that deal expressly with habitual criminals. T¢isinkumaso-to 
confine sane human beings in a lunatic asylum. 

In this case the petitioner has a record of having committed 
petty crimes in the past. It is not unlikely that, if liberated, 
he may. repeat offenses of this type. These crimes cannot 
properly be said to be the product of a mental disease, if a 
sociopathic personality is not. a mental disease. - He cannot, 
therefore, logically be said to be dangerous to himself or others 
as a result of a mental disease, if in fact he has none. : 
"It should be borne in mind that the petitioner has never been 
found to be insane or mentally Incompetent. An acquittal of 
® criminal offense on the ground of insanity under the present 
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practice is not an adjudication that the defendant was or is 
insane, but is merely a conclusion that the Government has 
failed to prove beyond a reasonable doubt that the defendant 
was mentally competent at the time of the commission of the 
crime of which he was accused.* He has never had a trial or a 
hearing on the question whether he is presently insane, and 
has never been accorded the privilege of jury trial on this issue. 

The court is of the opinion that it was arbitrary and capri- 
cious for the superintendent of Saint Elizabeths Hospital to 
refuse togertify the petitioner for release merely because while 
the case was being processed through the hospital, the official 
attitude that a sociopathic personality is not a mental illness, 
was changed by the hospital staff and the contrary view is 
being applied to him. Such a retroactive application is un- 
reasonable and unjust. The court repeats that the words, 
“arbitrary and capricious” are used not in 2 popular or oppro- 
brious sense, but in a technical, legal significance. This court 
concludes that there is no rational basis for the action of the 
superintendent. The court has no doubt as to the sincerity of 
the able superintendent and his competent staff, but is of the 
opinion that they may not use their personal views in the man- 
ner in which they have done in this case to deprive the peti- 
tioner of his liberty. It must be emphasized that the case at 
bar drastically differs from cases in which sociopaths who were 
tried subsequently to November 18, 1957, and taking advan- 
tage of the change in the administrative policy of the hospital, 
were found not guilty on the ground of insanity. Such a per- 
son has no just cause for complaint. 

As a practical matter 2 sociopathic personality, being, as its 
very name implies, a personality of a specific type, rather than 
a mental state, does not ordinarily change and is completely 
ineurable, as the evidence shows. If it is to be deemed 2 mental 
disease or a mental defect, then a sociopath found not guilty 
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of 8 crime on the ground of insanity, may be subjected to what 
amounts to practically life imprisonment in the criminal ward 
of a mental hospital, although he could not be committed to a 
mental institution in a civil proceeding. What is even worse, & 
sociopath who commits a petty offense might find himself in- 
carcerated for life among madmen, instead of being subjected 
to a short term of imprisonment in jail. While, on the one 
hand, a plea of insanity should not be used as an escape route 
from punishment for crime, on the other hand, it should not be 
invoked by the Government as a means of permanegtly incar- 
cerating petty offenders even if they are habitual criminals. 

Some of the difficulties that have confronted the courts as 8 
result of the use of the formula enunciated in the case of United 
States v. Durham, 94 US. App. D.C. 228, stem from this re- 
versal of attitude on the part of the authorities of Saint Eliza- 
beths Hospital. When that decision was handed down by 
the Court of Appeals, sociopaths were not treated or regarded 
as persons suffering from a mental disease or a mental defect 
and, therefore, on this basis alone could not be acquitted on 
the ground of insanity. It is reasonable to assume that the 
Court of Appeals did not contemplate that within a couple of 
years Saint Elizabeths Hospital would regard such persons as 
mentally diseased or mentally defective and thereby lay a basis 
for their acquittal on the ground of insanity and commitment 
as lunatics. It is not inconceivable that perhaps the so-called 
Durham formula would not have been adopted if it had been 
foreseen at the time that it would lead to the exculpation of 
sociopaths or psychopaths from criminal liability. 

Able counsel for the‘Government relies on the decision of the 
Court of Appeals in Overholser v. Leach, 103 US.App. D.C. 
289. That decision is distinguishable, however. It was dur- 
ing the Leach trial'that the authorities of Saint Elizabeths 
Hospital made’ their pronouncement that from that moment 
on they would classify sociopathic personality as a-mental 
disease.’ Leach received the benefit of this tour de: force and 
was acquitted on the ground of insanity—something ‘that 
would not have happened if he hadbeen tried to few days 
earlier. He’ was'not in s' position to complain ‘when ‘he found 
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himself in a mental institution as a result of receiving what 
seemed to him at the time to be a benefit of the new outlook. 

So, too, in Ragsdale v. Overholser, 281 F. 2d 943, the de- 
fendant was tried subsequently to the adoption of the view 
by Saint Elizabeths Hospital that a sociopathic personality con~ 
stituted a mental disease. Taking advantage of that attitude 
he secured an acquittal on the ground of insanity and found 
himself in a mental institution: Under the circumstances, he 
was not in a position to contend that there was anything ar- 
bitrary or capricious on the part of the superintendent of Saint 
Elizabeths Hospital in refusing to certify him for release. 

Overholser v. Russell, 283 F. 2d 195, is distinguishable be- 
cause the defendant in that case was suffering from psycho- 
neurosis, which is generally regarded as a form of insanity. 
That case did not involve s.sociopath. 

It may not be inappropriate to observe that counsel for 
defendants in borderline cases in which the offense is of 2 type 
that would carry at most a short term of imprisonment, fre~ 
quently do their clients a disservice when they request a 
mental examination. Often the outcome of the examination 
is that the defendant is found competent and yet he will have 
been incarcerated for several months in the criminal ward 
of a mental hospital amidst madmen while the study of his 
mental state is being conducted;. and if he is eventually con- 
victed and sentenced to imprisonment, his incarceration is pro- 
longed that much longer. On the other hand, if he is acquitted 
on the ground of insanity, he runs the risk of being incarcer- 
ated for a much longer period than might have been the case 
if he were sentenced to a short term in jail. Counsel for de- 
fendants are advocates and must have the courage to repre- 
sent their clients’ best interests within the orbit of ethical 
practice. They must not be deterred by fear of criticism if 
they would act according to the highest traditions of the bar. 
It is not their function to vindicate the public interest. This 
is the duty of the United States Attorney, whose position is 
not that of a partisan advocate. If the defendant is actually 
in need of mental treatment, his counsel would serve him bet- 
ter by securing treatment for him on the civil side of 2 mental 
institution, possibly even as a voluntary patient, if and when 
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an opportunity to do so arises. Mental examinations and the 
defense of insanity are better reserved for capital cases, as 
well as for cases in which the defendant runs the risk of being 
sentenced to imprisonment for a long term. These comments 
are not at all inconsistent with the decision of the Court of 
Appeals in United States v. Lynch (decided on January 26, 
1961, not yet reported.) That case holds that a trial judge has 
discretion to refuse to accept a plea of guilty if he is of the 
opinion that the defendant is mentally incompetent. It in- 
volved s, defendant who was a manic-depressive of the manic 
type—a person clearly insane. That opinion does not in- 
timate that it is the duty of defense counsel to interpose the 
defense of insanity or to request a mental examination, irre- 
spective of the defendant’s best interests. 

The court finds and concludes that the respondent’s refusal 
to file the statutory certificate that would lead to the release 
of the petitioner from Saint Elizabeths Hospital, is arbitrary 
and capricious; that the petitioner is free of mental disease and 
mental defect; that, therefore, he cannot be dangerous by rea- 
son of any mental disease or mental defect; and that he is 
entitled to an unconditional discharge from the hospital. The 
writ is sustained and the release of the defendant ordered. The 
release will be stayed for ten days to enable the Government. 
to bring any civil or other proceedings to test the sanity of - 
the petitioner if it deems it wise to do so. This opinion will 
constitute the findings of fact and conclusions of law. Counsel 
will submit proposed order. 

ALEXANDER Hourzorr, 
United States District Judge. 
Argm 27, 1961. 


lil 
Habeas Corpus No. 50-61 


Herserr T. O’Bemne 
vw 
Wryrrep OVERHOLSER 
Order 


Filed May 4, 1961. 

This matter having come before the Court, on a petition for 
a writ of habeas corpus, whereupon, this Court having consid- 
ered the petition, the return and answer thereto, and testi- 
mony and argument adduced in open court, it is by the Court 
this 4th day of May 1961. 

Ordered that the writ be made absolute, the petition granted, 
and the petitioner released from the custody of the respondent. 

Further ordered, that the release of the petitioner be stayea 
ten (10) days from the filing of this order to enable the Gov- 
ernment to bring any other proceedings to test the sanity of 
the petitioner if it deems it wise to doso. 
: (S) Horrzorr, Judge. 


Habeas Corpus No. 50-61 


Herseer T. O’BEIRNE, PEITTIONER 
vw. 
WINFEED OVERHOLSER, RESPONDENT 


Notice of appeal 


Filed May 15, 1961. 

Notice is hereby given this 15th day of May 1961 that the 
Respondent, Winfred Overholser hereby appeals to the United 
States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 4th day of May 1961 
in favor of the Petitioner, Herbert T. O’Beirne against said 
Respondent, Winfred Overholser. 

(S) David C. Acheson, 
Davy C. ACHESON, 


Attorney for Respondent. 
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Habeas Corpus No. 8-60 
In ze Herseet T. O’BEIRNE, PETITIONER 
Return and answer to petition of Habeas Corpus 


Filed Jan. 21, 1960. 

The return and answer on behalf of Dr. Winfred Overholser, 
Superintendent, Saint Elizabeths Hospital, respectfully rep- 
resents to the Court: 

All information, including exhibits, was furnished the Hon- 
orable Court in this case as a result of an order to show cause 
why writ of habeas corpus should not issue, Habeas Corpus 
No. 8-60. At this time the respondent respectfully wishes to 
state that in the return to the order. to show cause why writ 
of habeas corpus should not issue the date of the petitioner's 
readmission to the hospital was erroneously given as Octo- 
ber 1, 1957 instead of October 18, 1957 which is the correct 
date of his readmission to Saint Elizabeths Hospital. 

The petitioner, Herbert T. O’Beirne, continues to be of 
unsound mind, suffering from Sociopathic Personality Disturb- 
ance, Drug Addiction, and would be dangerous to himself and 
others were he to be discharged into the community. 

WHEREFORE, the premises considered, the respondent 
prays that the writ herein be discharged, the petition dismissed, 
and the petitioner remanded to the custody of the respondent. 

Winfred Overholser, 
Wuvreep OvrrHotser, M_D., 
Superintendent, 
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Habeas Corpus No. 8-60 


Herszrt T. O’BmreneE, PETITIONER 
v. 


Winrrep OvERHOLSER, SUPERINTENDENT, ST. ELIZABETHS 
HosPitraL, RESPONDENT 


WasHrinorton, D.C., Friday, January 29, 1960. - 


Before Honorable Auexanper Hourzorr, United States Dis- 
- trict Judge 


Filed April 19, 1960. Harry M. Hull, Clerk. 

Appearances: Leslie B. Downing, Esq., 725 Fifteenth Street 
NW., Washington 5, D.C., Counsel for the Petitioner. Oscar 
Altshuler, Esq., Assistant United States Attorney, Washington, 
D.C., Counsel for the Respondent. 


PROCEEDINGS 


The Depury CizrK. The case of O’Beirne versus Overholser. 
Mr. Altshuler; Mr. Downing. 

The Court. What was the specific nature of the offense, do 

you know? 
’ Mr. Aursuuter. He was employed as a male nurse in a 
home, and he stole considerable property from the people in the 
house. Originally, the charge was grand larcency. It was 
reduced to petty larceny. 

The Covrr. ‘This isa writ of habeas corpus against the 
Superintendent of Saint Elizabeths Hospital for the mentally 
ill, the petitioner being a patient therein and claiming that he 
is entitled to be released. 

‘'Pitle:24,-Section 301, provides that person confined in a 
hospital for the mentally ill, pursuant to subsection. (d), to 

which reference has just been made, may be released only: under 
the following circumstances: if the superintendent of the hos- 
pital certifies that such person has recovered his sanity, that in 
+he opinion: of! the superintendent such person will not in-the 
‘feasonable future’ be dazigerous to himself or to others, and, in 


the opinion of the superintendent that the person is entitled 
to his unconditional release, and such certificate is filed with 
the Clerk of the Court and a copy served on the United States 
Attorney or Corporation Counsel, as the case may be; and if, 
on the basis of such certificate, the Court orders the uncondi- 
tional release of such person, either after or without a hearing. 

The Court may not authorize, therefore, a release of such 
person unless the requisite certificate is filed by the Superin- 
tendent of Saint Elizabeths Hospital. The obvious purpose 
of the last-mentioned requirement is to safeguard the public 
against the release of insane criminals tvho might possibly re- 
peat their depredations. * * * 

The Court is not unmindful of the fact that subsection (g) 
of Section 301 provides that nothing therein contained shall 
preclude a person confined under the authority of that section 
from establishing his eligibility for release under provisions of 
that section by a writ of habeas corpus. As a matter of fact, 
that section perhaps may be deemed surplusage, because the 
use of the writ of habeas corpus may not be limited by statute, 
and a@ person who claims to be deprived of his liberty illegally 
may always resort to the writ of habeas corpus. The question 
arises, however, what may the Court review in a habeas corpus 
proceeding?* * * The only issue, therefore, that might be 
raised and that the Court might review is whether the super- 
intendent unreasonably, capriciously and arbitrarily declined 
to issue such 2 certificate. Naturally a matter of this kind is 
always subject to judicial review, but in order to establish 
eligibility for release by habeas corpus, it would be necessary 
for the petitioner to show not only that-he has recovered his 
sanity, but also that the superintendent arbitrarily and capri- 
ciously withholds the certificate. 

There is nothing before the Court in this instance that would 
justify it in reaching such 2 conclusion. 

Mr. Downina. I would like to ask the Court: 

Could the Court send the case back for retrial before the 
Municipal Court? 

The Covrr. No... Oh, no. Noevuisics cmesnationt: 
ing to show that the superintendent is acting arbitrarily.or 
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capriciously, and on the face of his return to the rule to show 
eause and to the writ, there would appear to be a reasonable 
basis for his position. 

The writ will be discharged, the petition is dismissed and 
the petitioner remanded. 


United States District Court for the District of Columbia 
Habeas Corpus 8-60 
Hersert T. O’Berkne, PETITIONER 


Vv. 
WinFrep OVERHOLSER, RESPONDENT 


Wasuineron, D.C., 
February 17, 1961. 
" Filed June 6, 1961. Harry M. Hull, Clerk. 
_ The above-captioned cause came on before the Honorable 
Alexander Holtzoff, Judge, United States District Court for the 
District of Columbia. 
Appearances: On behalf of the Petitioner: Leslie B. Down- 


ing, Esq. On behalf of the Respondent: Oscar Altshuler, Esq., 
Assistant US. Attorney. .. . 


OPINION OF THE COURT 


The Courr. * * * 

We have the testimony Pe Mr. John Stark, the Assistant 
United States Attorney who tried the case in behalf of the 
Government, and the testimony of Mr. John Saul, who repre- 
sented the defendant, as well as the defendant’s own testimony. 
The defendant is not too well educated or oriented and was not 
quite clear as to what happened. Mr. Saul’s recollection is also 
somewhat vague.” Mr. Stark told’a clear, well organized story, 
and the Court accepts his testimony’ as to what happened. 
Therefore, the Court finds that when the case came to trial 
before Judge Scott ‘counsel for the defendant stipulated that 
the defendant committed the offense with which he ‘was 
charged. ‘Upon. that ‘stipulation. being made, the Assistant 
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United States Attorney did not offer any proof of the commis- 
sion of the crime by the defendant. Thereupon, defense coun- 
sel offered in evidence a psychiatric report. from Dr. John 
Shulze, Chief Psychiatrist of D.C. General Hospital, m the 
form of a letter addressed to counsel, in which Dr. Shulze ex- 
pressed the opinion that the crime with which the defendant 
was charged was the product of mental disease, that letter also 
containing a diagnosis that the defendant was suffering from 
mental disease. The Assistant United States Attorney did not 
object to the introduction of this report, although he had a 
right to insist that Dr. Shulze be called as a witness and give 
the testimony orally. Since the Assistant United States Attor- 
ney did not object to the introduction of this letter, counsel for 
the defendant did not call Dr. Shulze. 

On the basis of this record Judge Scott did the only thing 
that he could have done, namely, find the defendant not cad 
on the ground of insanity. 

‘This Court, therefore, reaches the conclusion there was no 
lack of fairness and no irregularity in the proceeding before 
Judge Scott and that, consequently, the writ must be dis- 
charged and the petitioner remanded to als present custody. 


Habeas Corpus No.-8-60 
Heneret T. O’Brmene 


- v 
. Dre. Wuvrrep OvERHOLSER 


Finding fost end conclusions fo 


"Filed February 2, 1960. 

This cause having come before the Court on a petition for 
@ writ of. habeas corpus, the writ having issued thereupon, 
and the Court having considered the petition, the return and 
answer thereto, and the evidence and argument, adduced in 
‘open.-court, the Court makes the following findings of, fact: 

‘I. The petitioner, Herbert T. O'Beune, wae comunitted to 
St. Elizabeths Hospital.on October 18, 1957 by order of the 
Municipal Court for the District of Columbia, in accordance 
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with the provisions of: Title 24, Section 301, ota ites 
amended August'9, 1955. 
sie = The Municipal Court file in Criminal Case No. US. 7391- 
56 shows. that: petitioner was committed to St. Elizabeths 
Hospital following a trial by Court on the’ charge of petit 
larceny and a verdict of not guilty by reason of insanity. 
3. Respondent has not filed a certificate with the Court in 
accordance with Section 301(e), Title 24, District of Colum- 
bia Code, declaring that petitioner has recovered his sanity and 
will not in the reasonable future be dangerous to himself or 
others. 
-: 4, No allegation has been made by petitioner, nor has any 
evidence been offered to the Court, that the failure of the 
respondent, to file the required certificate of release was arbi- 
aeey 56 Pee 
«|. Wherefore the Court. concludes as a matter of law that the 
petitioner’s: present detention is lawful and that his peneon 
pio be iiereieeed 
© (8) ALEXANDER Hourzorr, . 
aaage 


. 


ae nnn ae 
| Wnrrnzp OvERiIOLamn, RESPONDENT: 


"Findings of fact and conclusions of ine 


Filed March 10, 1961. 

This matter having come before the Court pursuant to the 
mandate of the Court of Appeals in O’Beirne v. Overholser 
(No. 15,634, Nov. 23, 1960), remanding the case for further 
hearing, and the Court having considered the files and records 
in the case, the Municipal Court file in Criminal Case No. 
US. 7391-56, and the further evidence and argument adduced 
in open court, the Court makes the following findings of fact: 
_1. Pursuant. to the mandate of the Court of Appeals, a 
hearing in this case was held on February 16, 1961 at which 
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petitioner testified in his own behalf and was represented by 
counsel previously appointed by the trial court. 

2. The evidence adduced at this hearing shows that Herbert 
T. O’Beirne appeared in Municipal Court before Judge Ar- 
mand Scott on October 18, 1958 for the purpose of a trial by 
the Court in Criminal Case No. U.S. 7391-56 in which O’Beirne 
was charged with petit larceny. 

8. At the time of trial the defendant O’Beirne was repre- 
sented by counsel retained by him. 

4. After the first Government witness had been sworn, coun- 
sel for defendant stipulated with Government counsel that 
the defendant had committed the crime of which he was 
charged. Thereupon the Government rested. 

5. Defense counsel then offered in evidence a psychiatric 
report which stated that the defendant had been suffering from 
& mental disease at the time of the commission of the crime 
and that the crime was a product of this mental disease. The 
defense then rested. 

6. On the basis of this record Judge Scott then found 
O’Beirne not guilty by reason of insanity and ordered him 
committed to Saint Elizabeths Hospital pursuant to 24 D.C. 
Code, Section 301, a3 amended: - 

Wherefore, the Court concludes as a matter of law that: 

1. O’Beirne had a fair trial and was lawfully committed to 
Saint Elizabeths Hospital pursuant to 24 D.C. Code, Section 
301, as amended. : 

2. Petition should be dismissed and the writ discharged. 

(S) AExaNDER Horrzorr, 
J 


- ‘Marca 10, 1961. 
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Habeas Corpus No. 8-60 


... Hzzpert T, O’Baiene, PETETONEE 
v 
WINFRED OVERHOLSER, RESPONDENT 


Order 


Filed March 10, 1961. 

This matter having come before the Court pursuant to the 
mandate of the Court of Appeals in O’Beirne v. Overholser 
(No. 15,634, 11/23/60), remanding the case for further hear- 
ing, and the Court having considered the files and records in 
the. case and further evidence and argument adduced at the 
further hearing in this case.on February 16, 1961, it is by the 
Court this 10th day of March 1961, ‘ 

-Ordered that the writ be discharged, the petition be dismissed 
‘and that the pettitonee be; remanded. tothe enstody- of the 
eseantent 

® sense Hourzorr, 
Judge. 


_ Habeas Corpus No. 65-59 


I ie Hanser T. O’BEIRNE, PETITIONER 


Return to order to show cause why sort of habeas corpus 
should not issue 


* -Filed July 7, 1959. 

The return and answer of Dr. Winfred Overholser, Superin- 
tendent, Saint Elizabeths Hospital, to the petition of Herbert 
T. O’Beirne ‘on ‘an“order-of the Court authorizing filing and 
directing respondent to show cause why a writ of habeas corpus 
should not issue.” 

The petitioner, Herbert T. O’Beirne, alleges that, since his 
confinement in Saint Elizabeths Hospital, he has been severely 
punished for minor infractions of hospital rules. The respond- 
ent respectfully wishes to call attention to the fact that the 
petitioner left the hospital without permission on May 30, 
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1959, and was returned to the hospital by the Metropolitan 
Police on June 11, 1959. Since that time, he has been confined 
ina moderately secure ward: to prevent his leaving without 
permission again. 

3. The petitioner alleges that, in January of 1959, hospital 
physicians advised him that he was eligible for a conditional 
telease and would be released in the “near future”. The re- 
spondent respectfully wishes to call attention to the petition- 
er’s inability to adjust while in the hospital, as demonstrated 
by his leaving the hospital without permission; and, for this 
reason, 3 conditional release has not been consi 

4. During his residence at Saint Elizabeths Hospital, the 
petitioner, Herbert T. O’Beirne, has been under the care and 
observation of the respondent, as well as other members 
of the medical staff of Saint Elizabeths Hospital, skilled 
“im the care, diagnosis, and treatment of nervous and mental 
disorders, who are of the opinion that the petitioner is suffering 
‘from Sociopathic Personality: Disturbance, Drug Addiction, 
that he is of unsound mind, to wit: he has displayed a pattern 
of antisocial behavior over a period of more than twenty years, 
the most recent incident having occurred when he left the 
hospital without permission on May 30, 1959, has no insight 
into the nature of his problems, is unable to make a satisfactory 
adjustment even in the restricted environment of the hospital, 
and that he has not recovered from his abnormal mental con- 
dition and cannot be certified as not apt to be dangerous in the 
reasonable future. 

Wherefore, the premises considered, the respondent, prays 
Shet fhe wit of habens cprpes should ngs Jame, va 

_Winfred Overholser, ‘ 
-, WaxFRED OVERRAN, MD, 


Sone ices Howie 


qf 
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Habeas Corpus No. 105-58 ° 
Ly ne: Henserr T, O’BmRNE, PETITIONER 
Return and answer to petition of habeas corpus 


Filed October 20, 1958. 

The return and answer on behalf of Dr. Winfred Overholser, 
Superintendent, Saint Elizabeths Hospital, respectfully repre- 
sents to the Court: 
~ 2. During his residence at Saint Elizabeths Hospital, the peti- 
tioner, Herbert T. O’Beirne, has been under the care and obser- 
vation of the respondent, as well as other members of the 
medical staff of Saint Elizabeths Hospital, skilled in the care, 
diagnosis and treatment of nervous and mental disorders, 
who are of the opinion that the petitioner is suffering from 
Sociopathic Personality Disturbance, Drug Addiction; thaé 
he-is of unsound ‘mind, to wit: has manifested ‘a pattern of 
antisocial behavior over a period of more than'twenty years; 
is without insight into the nature of his problem, being unable 
to make a satisfactory adaptation even in the restricted en- 
vironment of a mental ‘hospital ‘over any reasonable period: 
and, has not recovered from his abnormal mental condition and 
could not be certified as not apt to be dangerous in the reason- 
able future. 

Wherefore, the: premises considered, the respondent prays 
that the writ herein be discharged, the petition dismissed, and: 
the petitioner remanded to the custody of the respondent. - 

Winfred Overholser, 
Wovreep OvERHOLSER, MD., 


Superintendent, 
‘Sint Bioeth Hep. 
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Habeas Corpus No. 105-58 


Hensert T. O’Barene 
v. 
Dr. WINFRED OVERHOLSTER 


Findings of fact and conclusions of law 


Filed October 27, 1958. 

This cause having come on for hearing pursuant to a peti- 

tion for a writ of habeas corpus, the writ issued thereupon and 
the return and answer thereto, the Court makes the following 
findings of fact: 
__ 1. The petitioner, Herbert T. O’Beirne, was admitted to 
Saint Elizabeths Hospital on October 18, 1957 by order of 
the Municipal Court for the District of Columbia, Criminal 
Division in accordance with the provisions of Title 24, Section 
301, District of Columbia Code, as amended August 9, 1955, 
after having been found not guilty by reason of insanity. 

_ 2. The respondent has not filed a certificate with the Court 

in accordance with Section 301(e), Title 24, D.C. Code, de- 
claring that the petitioner has recovered his sanity and that 
ct a a an aa ee er 
or others. 
. 8. No allegation has been made by petitioner, nor has any 
evidence been presented to the Court that the failure of the 
respondent to file the required certificate was arbitrary or 
capricious. 

Wherefore, the Court concludes as a matter of law: 

1. The petitioner’s present detention is lawful and he is 
Sheets see ae to oa relenord, Fh Hie eos ot He 
respondent. 

(S) A.exanper Hourzorr, 
Judge. 
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United States District Court for the District of Columbia 
Habeas Corpus No. 116-57 


Hensert T. O’BERNE 
v. 
WINFRED OVERHOLSER 


Findings of fact and conclusions of law 


Filed November 12, 1957. 

This cause having come on for hearing pursuant to 2 peti- 
tion for a writ of habeas corpus, the writ issued thereupon and 
the return and answer thereto, the Court makes the following 
findings of fact: 

1. Petitioner Herbert T. O’Beirne, was admitted to St. Eliza- 
beth’s Hospital on October 18, 1957, by order of the Municipal 
Court for the District of Columbia, Criminal Division, in ac- 
cordance with the provisions of Title 24, Section 301, D.C. 
Code, as amended August 9, 1955, after having been found 
not guilty by reason of insanity. 

2. Since petitioner’s admission to the hospital on October 18, 
1957, he has been under the care and observation of the re- 
spondent, as well 2s other members of the medical staff of St. 
Elizabeth’s Hospital, skilled in the care, diagnosis and treat- 
ment of nervous and mental disorders, but he has not yet been 
under observation and study for'a sufficient period of time to 
enable the respondent and other physicians on the staff of the 
hospital to arrive, at a conclusion as to petitioner’s mental con- 
dition and to certify to the Court that petitioner can now be 
discharged as not apt to be dangerous to others within the 
reasonable future. 

The Court states its conclusion of law as follows: 

1. There is not before the Court sufficient evidence from 
which the Court can find that petitioner has recovered his 
sanity:and will not in the reasonable future be dangerous to 
himself or others. 

2. Petitioner’s present detention is lawful.and he is therefore 
not entitled to release from St. Elizabeth’s Hospital. 

: (S) Atzxanver Hourzorr, 
Judge. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Uitioad ess Beh, 2 oy Agiio 
For the 
Diarrer 4 (tumbic, Cirewid 
arn 


nen 
No. 16,352 -tLED ¥ 23 1961 


Sh Sah) 


Cr “yy. hava 


CLERK 
WINFRED OVERHOLSER, Appellant, 


Vv. 


HERBERT T. O'BEIRNE, Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALAN KAY Appointed by the District Cqurt, 


besecnbed— hee 


QUESTIONS PRESENTED 


Appellee, a patient committed to Saint 
| 
Elizabeths Hospital pursuant to 24 D. C. Code 
§301(d), on October 18, 1956 sought unconditional 


release in the District Court. 


The record reflects that one month 
after appellee's commitment, Saint Elizabeths 
Hospital administratively reclassified dscios 
pathic personality as a mental disease. Appellee 
was not diagnosed as a sociopath until nearly 
one year after such classification. The record 
reflects a diagnosis prior to trial of psychosis. 
This diagnosis being rendered in February, 1957. 
Since this date appellee has never been diagnosed 
as psychotic. | 


| 
The record also indicates conflicting 
expert opinion on whether appellee is presently 


suffering from a mental disease or mental defect. 


Upon this record, the District Court 


ordered appellee unconditionally released. The 


District Court found that the Superintendent 
of Saint Elizabeths Hospital was arbitrary and 
capricious in confining appellee because of a 
@ reclassification of sociopathic personality 


while appellee was being processed through the 


hospital. The District Court also found as a 


question of fact that appellee is not presently 
suffering from a mental disease or mental disorder 
and further that appellee will not in the 
reasonably forseeable future be dangerous to 


himself or others. 


It is appellee's opinion that the 
sole question before this Court is: 


Whether upon the record as a whole, 
the findings of fact and conclusions of law by 
the District Judge were clearly erroneous and 
whether the District Court by granting appellee's 
unconditional release manifestly abused his 


discretion. 
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APPELLEE'S COUNTER-STATEMENT OF THE CASE 


Appellee entered a plea of guiity to 


petit larceny in the Municipal Court on December 
29, 1956, and was sentenced to one year imprisore 
ment. One month after his sentence, the appellee 
was brought before the committing court and 
ordered confined to District of Columbia General 
Hospital for mental observation. At this time, 
the plea of guilty theretofore entered was with- 


drawn and the sentence vacated. 


On February 11, 1957 a letter addressed 
to the Clerk of the Criminal Division, Municipal 
Court, signed by Dr. J.D. Schultz, Chief Psychia- 
trist of D.C. General Hospital, stated that appe- 
llee was suffering from a psychosis with severe 
organic disorder (J.A.38). This diagnosis was 
reaffirmed in a letter dated February 19, 1957 
(J.A.39). 


On the basis of these two letters from 
Dr. Schultz, appellee was committed until such 


time as he was found competent to stand trial. 


Due to a lack of bed facilities appellee 


was not transferred to Saint aes 
1 


Hospital until April 17, 1957. — 


On August 7, 1957 Dr. Addison Duval, 
Acting Superintendent of Saint Elizabeths 
Hospital, notified the Clerk of the Criminal 
Division of the Municipal Court that appellee 


was mentally competent to stand trial (J.A.35-36). 


On October 11, 1957 Dr. Addison 
Duval notified appellee's counsel that 
appellee, while a patient at Saint Elizabeths 
Hospital from April 17, 1957 until August 29, 
1957, "did not manifest symptoms of mental 
iliness, and was discharged from Saint Elizabeths 
Hospital, August 29, 1957 into the custody of 
the United States Marshal as ‘Without Mental Dis- 
order! and competent." (3.A.37-38). 


ppeliee remained in Saint Elizabeths Hospital 
until August 29, 1957. 


030s 
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Appellee finally stood trial for the 
crime of petit larceny on October 18, 1957 be- 
fore Judge Scott. Appellee's counsel, stipulated 
to appellee's commission of petit larceny and 
as the sole defense testimony introduced two 


letters into evidence. 

One letter dated September 17,| 1957 
addressed to John Saul, appellee's Sune. and 
signed by Dr. J. D. Schultz stated that appellee 
on April 17, 1957 was suffering from an organic 
brain disease that had existed for several 
months prior to the diagnosis (3.4.36-37). 

The other letter introduced was dated October 
11, 1957, signed by Dr. Addison Duval, Acting 
Superintendent of Saint Elizabeths Hospital, 
(7.A.37-38). On the basis of these two letters, 
the trial judge found appellee not guilty by 
reason of insanity and ordered him committed to 


Saint Elizabeths Hospital on October 18, 1957 
(J.A.31Lal). 


One month after this commitment the 
policy of Saint Elizabeths was changed to in- 
clude sociopathy within their classification of 


mental illness. 


Shortly after appellee's return to 
Saint Elizabeths Hospital, appellee petitioned 


for a writ of habeas corpus (Habeas Corpus 116<57). 


The District Court ordered the writ discharged 
(J.A.123). 


Approximately one year later, on 
October 15, 1958, appellee filed another 
petition for a writ of habeas corpus (Habeas 
Corpus 105-58). At this time, and for the first 
time (J.A.48) the Superintendent of Saint 
Elizabeths Hospital certified that appellee was 


a sociopath. 


2/ The District Court found inter alia that the 
Hospital Staff had not had sufficient time to 
examine appellee (J.A. 23). 


pete 


Hearing Upon the Application in Habeas Corpus 50-61 
| 


Appellee is constrained to set forth 
his version of parts of the testimony adduced in 
the above hearing because of the argumentative 
character of appellant's statement of the case. 


Appellee wishes to correct a PpsEresnioal 
error, contrary to appellant's statement , Dr. 
Owens did not testify that "he had been acquainted 
with appellee over the years since 1937", -In 
answer to a question how long have you been 
acquainted with appellee, he answered: "Since 
1957 (J.A.72). Appellant states (J.a.3) that 
upon all admission to the hospital appellee 
suffered from the same basic condition - socio- 
pathic personality disturbance. However the 
transcript does not so indicate. Dr. Owens 
testified that "dating back at least we know as 
far as 1936 the appellee has been involved in 
antisocial behavior" (J.A.75). The record 


nowhere indicates that appellee, prior to 


3/ 
October 15, 1958 had been diagnosed as a 


sociopath. Certainly the return and answer 
to Habeas Corpus 116-57 did not so indicate 
(J.A.123). 


Appellee did not deny that at times 
he had imbibed intoxicating liquor while at 
the hospital (J.A.56). However he stated that 
he drank with other patients and attendants 
and Dr. Owens admitted that drinking does go 
on in the hospital although he was reluctant 


to classify such drinking as a common occurrence. 


Appellant's statement that on one 
occasion when appellee went home he committed 
two housebreakings and respective larcenies 
patently misrepresents the testimony of Dr. 
Owens (J.A.78). The record does indicate Dr. 


Owens stated that the hospital records show 


3/ “A year later, on October 15, 1958, he filed 
another petition and again appeared before your 
honor. At this time, for the first time, Saint 
Elizabeths certified, in a habeas corpus’... 
that he was a sociopath ... ." (J.A.48). 


ay 


that some personalized checks were found in 
appellee's possession (J.A.77) but to 
characterize this possession as resulting 
from two housebreakings and larcenies would 


appear to be completely unwarranted. 


The testimony of Dr. Owens that 
appellee had in his possession a hospital key 
(J.A.76) was readily admitted by appellee in 
his testimony (J.A.58). Appellee testified that 
he was given the key by another patient (g.4.58). 
The use to which appellee put the key, as testi- 


fied by Dr. Owens (J.A.76) was solely hearsay 


and obtained from another mental patient (3.0.86). 


Contrary to appellant's expert, Dr. 
J. R. Cavanaugh testified that appellee has a 
personality problem from which he is not nikely 
to recover (J.A.61). In Dr. Cavanaugh's report, 
which was made part of the District Court record, 


he gave his opinion, as follows: 


eee 


It is my opinion he (appellee) 
has neither a mental disease or 
mental defect. It is further my 
opinion that he has reached the - 
point of maximum hospital improve- 
ment and will not benefit by further 
hospitalization. He has been off 
drugs since he has been a patient in 
the hospital and is undoubtedly in 
better physical condition than he-has 
been for many years. Further con- 
finement is not likely to bring about 
any further improvement. One very 
consistent aspect of the Sociopathic 
Personality is improvement past the 
age of 45 or 50. This subject is 56 
years of age and may therefore have 
achieved this usual result. 


(Report of Dr. J. R. Cavanaugh dated 

April 8, 1961. P. 12) (Pet. Ex. 1) 

Dr. Owens differed in his opinion from 
Dr. Cavanaugh in that because appellee was a 
sociopath he would be dangerous in the foreseeable 
future (J.A.84). Dr. Owens further testified that 
appellee's condition was such as to warrant his 
confinement in the maximum security section 
(3.4.54). Appellee testified that he had been 


placed in the maximum security section five times. 


one 


Each time followed appellee's going po te 


visit his wife and daughter (J.A.54).— 


When asked whether sociopathic per- 
sonality disturbance can be cured, Dr. Owens 
replied that it probably could not be cured 
(J.A.92). Yet appellant in its argument) states 
that appellee needs the treatment now, and that 
he has never received adequate treatment! 
(J.A.7). This statement is patently inconsistent 
with the record which shows sociopathic per- 


sonality disturbance cannot be cured. 


Appellant reiterates on more than 
one occasion that Dr. Cavanaugh examined 
appellee for a short period of time (J-A, 7,8). 
However, Dr. Owens testified that al though he 
saw appellee during his early hospitalization, 


he had no contact with him until recently and 


4/ Notwithstanding Dr. Owens' opinion that 

Tappellee was mentally ill, the hospital saw 
fit to "punish" appellee each time he broke 
a hospital rule. 


further he had not seen him until several days 
prior to the hearing (J.A.73). At that time he 
testified that he saw appellee "for approximately 
twenty iS thirty forty minutes." (J.A.83). 


Dr. Owens also testified that a socio- 
path prior to November 18, 1957 would have been 
discharged as without mental disease. 

Q. * * * The day before that (November 

18, 1957) a person having this person- 


ality disturbance would have been 
treated as free of mental disease? 


A. The hospital, * * * would have re- 
ported this as without mental disorder. 
(J.A.91). 


Q. * * * Now, if the hospital had 
reached this case prior to November 
18, he would have been discharged 

as without mental disorder, would he 
not have? 


A. That was the hospital policy. 
(J.A.91-92). 


STATEMENT OF POINTS 


I. That the District Court did not 
err in finding appellant was arbitrary and 
capricious in withholding the certification 
of appellee as being no longer insane and not 
dangerous to himself and others in the fore- 


seeable future. 


II. That the District Court was 
| 


correct in ruling that the appellant was ar- 
bitrary and capricious in failing to immediately 
release appellee after his commitment on October 
18, 1957 because appellant well knew by the 
hospital records that appellee was without 
mental disease or disorder. (Letter from Dr. 
Duval dated Octover 11, 1957 (J.A.37-38). 

TII. That the District Judge dia not 
commit error in finding that the Binet anenaent 
of Saint Elizabeths Hospital was arbitrary and 
capricious in predicating appellee's confine- 
ment upon a change in hospital classification 
of sociopathic personality disorder. 


Iv. That at the time of appellee's 


acquittal by reason of insanity and up to 


November 18, 1957 (the date of the administra- 


tive change of nomenclature) appellee was with- 


out mental disease, defect or disorder and there- 
by entitled to immediate release. Such eons 
tinued confinement deprived appellee of his 
liberty in violation of due process of law. 

Vv. That the District Court was aware 
of and applied the correct standards to determine 


appellee's eligibility for release. 


aA ee 


SUMMARY OF ARGUMENT 


The District Court made two findings 
supported by evidence adduced at the hearing that 
required affirmance of appellee's unconditional 


release. 


One finding of fact was that the 
Superintendent of Saint Elizabeths Hospital 
was arbitrary and capricious in not certifying 
appellee's release folicwing his commitment, 
solely because of a change in the Hospital's 
classification of sociopathic personality 
disturbance. This was supported by evidence 
of a letter sutmitted by Dr. Duval, Acting 
Superintendent of Saint Elizabeths Hospital, 
stating that appellee during the period of his 
confinement at said hospital did not manifest 


any symptoms of mental disorder (J.A. 37, 38). 


On October 18, 1957 appellee was 
found not guilty by reason of insanity upon 
uncontradicted evidence that appellee was 


psychotic at the time of the criminal offense. 
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One month after appellee's acquittal by reason 
of insanity, Saint Elizabeths Hespital by 
administrative fiat changed its classification 


of sociopathic personality. Approximately one 


year later, appellee was certified a sociopath 


(J.A. 48). 


Dr. Owens, appellant's expert, testified 
that if appellee had been diagnosed immediately 
prior to the administrative change in classifi- 


cation, appellee would have been released. 


The second finding of fact was that 
appellee has now recoverred his sanity and will 
not in the reasonably forseeable future be 
dangerous to himself or others. The trier cf 
the facts was confronted with conflicting 
evidence as to whether appellee was suffering 
from an abnormal mental conditicn. Appellee 


contends that: 


1. At the time of his acquittal by 
reason of insanity by Municipal Court, the 


appellee was not suffering from any mental disorder. 


a: Ae 


2. The administrative change in 


classification by Saint Elizabeths Hospital 
regarding sociopathic personality, retroactively 
deprived appellee of his liberty without a full 


judicial hearing. 


Appellee respectfully submits; that 
the order granting his unconditional release 
was amply supported by the evidence and made 
pursuant to the release provisions of 24 D.C. 


Code §301(e) and the interpretive case law. 


THE DISTRICT COURT'S FINDING OF FACT THAT 
APPELLEE IS NOT PRESENTLY SUFFERING FROM A 
MENTAL DISEASE, MENTAL DEFECT OR MENTAL 
DISORDER AND WILL NOT BE DANGEROUS TO HIMSELF 
OR OTHERS IN THE REASONABLY FORSEEABLE FUTURE 
WAS BASED UPON SUFFICIENT EVIDENCE ADDUCED AT 
THE HEARING UPON THE APPLICATION. 

The District Court sitting as the trier 
of facts found as a question of fact that the 
appellee was not suffering from a mental disease, 
mental defect, or mental disorder and therefore 
could not be dangerous to himself or others in 
the reasonably forseeable future as a result of 
mental disease, mental defect, or mental disorder. 
The findings of the District Court cannot be 
overturned unless they were clearly erroneous 
or such findings indicate a manifest abuse of 
discretion. The trial judge heard the testimony 


of all the witnesses, both expert and lay; the 


5 / FED. R. CIV. P. 52(a). 
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credibility of these witnesses and the weight 
that should attach to their testimony was 
exclusively within the purview of the tier 
of the raced There was no abuse of discretion 
in the trial judge giving more weight to the 

| 


testimony of one witness over another. | 


Appellee submits that he has niet the 
burden of proof required by 24 D. Cc. Code 
§301(e) and the subsequent cases interpreting 
the statute, to wit: Overholser v. Leach, 103 
U. S. App. D. C. 289, 257 F.2d 667 (1958); 
Overholser v. Russell, 108 U. S. App. D. Cc. 
400, 283 F.2d 195 (1960); Ragsdale v. United 
States, 108 U. S. App. D. C. 308, 281 F.2d 


943 (1960); Hough v. United States, 106 U. S: 


App. D. C. 192, 271 F.2d 458 (1959). 


| 
--The Leach case is distinguishable 


6° 4/ Jones v. United States -U, S. App. 
D: 3 Daniels v. 


1 
Souders, 90 U. S . App. D. C. 298, = 
195 F.2¢_ 780 (age) 3 


et ae 


from the case at bar in that no medical testimony 
was offered to show that Leach would not be 
dangerous if released. In the case at bar 

Dr. J. R. Cavanagh testified that because 
appellee is without mental disease, mental defect, 
or mental disorder, he would not be dangerous 
(J.A. 64, 68). Another distinguishing factor 

is that Leach was acquitted by reason of his 
sociopathic personality; appellee, on the other 
hand, was not diagnosed as a sociopath until one 


year after his commitment. 


The Russell case differs from the 
instant case in that the District Court erred 
in its interpretation of dangerousness. The 


District Judge in the instant case was aware of 


the Russell decision and its holding that "danger- 


ous” encompasses non-violent acts. It is signi- 
ficant that in Russell as in Leach the mental 
condition precipitating commitment pursuant to 
24D. C. Code §301(a) was the same condition 
that the patients had when seeking release. 
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In Ragsdale, again, the situation 
arose where the condition precipitating commitment 
continued up to the habeas corpus hearing and 
the medical evidence was undisputed as to 


Ragsdale's dangerous propensities. 


In the above cases the resulting 
dangerousness emanated from the committing 
mental condition. In the instant case appellee 
was committed pursuant to a psychotic condition, 
which was not the diagnosis of appellant's or 


appellee's expert. 


The District Court was confronted with 
conflicting evidence and it was within its 
discretion to choose between the testimony of 


the experts. Such choice was explicity approved 


in Ragsdale v. Overholser, supra: 


The mere recital of the evidence 
demonstrates that the District Court 
made a permissible choice between expert 
evidence that appellant was dangerous 
and other evidence including testimony 
of laymen tending to suggest he was 


not. The standards established b 
this Court in Douglas v. United States, 
1956, 99 U. S. App. D. C. 230, 239 


F.2d 52, as to the relative value of 
expert and non-expert evidence of 


insanity must also govern when the 
District Court is consideri release 
under §24-301. 7 7 Emphasis added. 
The issuance or failure to issue a 
certificate pursuant to 24 D. C. Code §301(e) 


is not binding upon the coca. a Court when 


deciding eligibility for release. 


Statutory provision for a judicial 
inquiry when a patient seeks release necessarily 
implies that the District Judge must. make a 


finding of fact, applying the correct standards. 


7 / Ragsdale v. United States, supra at 311. 
8 / Id. at 313. 


eS Id. (concurring cpinion), J. Fahy: "For 

i‘ the time being, and until the courts have 
gained greater experience with problems 
growing out of section 24-301, I would go 
no further than to say that on the evidence 
and in the circumstances as a whole the 
District Court should be able to reach a 
sound judgment one way or the other on 
the question of release." 

| This language was approved by J. Bazelon 

in Russell v. Overholser, supra (coneurring 


opinion). 
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It was upon uncontradicted evidence 
that the mental disorder precipitating appellee 
being found not guilty by reason of insanity 
was a psychotic condition, symptomatic of an 
organic brain aissaee Since this aiagnosis 
by the District of Columbia General Hospital, 
there has been no diagnosis by any staff psychia- 
trist of Saint Elizabeths Hospital or Dr. JR. 
Cavanagh, appellee's psychiatrist, that | appellee 
was or is psychotic. The present record fails 
to indicate that since April 29, 1957, appellee 
has manifested any Symptoms of a psychotic 


disorder. 


Evidence adduced at the hearing by 


both appellant and appellee showed that appellee 


had and still has a sociopathic personality 


disturbance, antisocial type. 


Appellee is in the novel status of 
an individual deprived of his liberty because 


10 / Letters from Dr. Schultz dated Febru 
11, 1957 and February 19, 1957 (J.A. 38, 39). 
These letters, standing uncontradicted, 
have the weight of an adjudication. 


he was subsequently diagnosed as having a 
personality disturbance completely unrelated 
to the mental disease which formed the basis 


of his commitment in 1957 pursuant to 24 D. Cc. 


Code §301(d). 


Appellant cannot seriously contend that 
a defendant who after commitment to Saint Eliza- 
beths Hospital develops a different and unrelated 
mental illness, is thereby precluded from obtaining 
his release if the staff of Saint Elizabeths 
testify that dan-cr-us propensities might result 
from such different and new mental illness. This 
reasoning would result in iifelong confinement 
without the benefit of a judicial hearing or 
the sanction of a legislative statute. The 
commitment of a person to a mental institution, 
who was involved in a criminal activity which 
puts him in a special class, cannot be justified 
by something that turns up afterwards. If the 
condition that justified his original commitment 
disappears, he has got to be released or if 
he is not fit for release, the condition that 


oe 


compels his further detention must be adjudicated 
and not merely determined by administrative fiat. 
Such action, if countenanced by this Court, would 
cast a judicial imprimatur upon a procedure that 

clearly violates the basic concepts of justice 


and due process of law. 


To erystalize the issue, the sole 


question before this Court, presented vy appellant, 
is whether upon the whole record there 1a 
sufficient evidence to support the Pindines of 
fact by the District Court. | 

Appellant must show that the District 
Court's findings were clearly erroneous and that 
the record was so lacking in conflicting evidence 
as tc make the findings of fact by the District 
Judge a manifest abuse of discretion. Appellant's 
brief fails to show any manifest abuse of discre- 
tion by the District Court or to show that the 
findings of fact were clearly erroneous. The 
function of this Court is not to substitute 
its discretion for that of the District Judge 


OU. ra 


or to rehear the application on appeal; rather 
it must determine whether there was sufficient 
evidence adduced at the hearing to support 


the findings of fact by the District Court. 


Appellee submits that the record is 
replete with evidence to support the District 
Court's findings of fact. These findings were 
based upon the testimony of the three witnesses 
who testified at the hearing, to wit: the 


appellee and the two experts. 


There was sufficient evidence to 
support a finding that appellee had recovered 
his sanity. 


Dr. J. R. Cavanagh testified that 
although his diagnosis of appellee was socio- 
pathic personality disturbance, antisocial type, 
it was his opinion that this was not a mental 


disease cr disorder (J.A. 59). This opinion 


was conceded by Dr. Owens to be held by other 
eminent psychiatrists including fellow colleagues 
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on the staff of Saint Elizabeths Hospital 


11 
(J.A. 91, . Appellant's argument culls 
| 


certain phrases from Dr. Cavanash's testimony 
in an attempt to show that he adcpts psychiatric 
terms tc express a sociopathic Dense nan tes 
disturbance (J.A. 18); however the fact remains 
that he testified unequivocally that appellee, 


in his opinion, was not suffering from 2 mental 


disease or defect. 


The major premise of appellant's 
argument is that because the District Judge 
failed to use the term, abnormal mental condition, 
he did not follow the standard of Leach, Upon 


eareful examination of the evidence introduced 


11 / Blocker v. United States U. 5. App. 
D.C. > 208 F.2d 853; B61 (1961) (coneurr- 
ing opinion) n. 12: " . . . Many psychiatrists 
do not accept the view that 'psychopathy' 
is or should be classified as a 'disease.' 
Responsible experts have testified in cases 
in this jurisdiction that to cure a, psycho- 
path the treatment must change his entire 
personality - something few psychiatrists 
think possible.’ 

| 
| 
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at the hearing, the appellant's position is 


untenable. 


The District Court did nct find that 
the appellee was cr was not suffering from an 
"abnormal mental condition" in those terms. 
The appellant argues that the failure to find 
that appellee was suffering from an abnormal 


mental condition constitutes error. 


However, the District Judge could not 
have made a positive finding in terms of an 
abnormal mental condition because the record 
fails to reveal and no testimony was adduced 
at the hearing to show that appellee had an 
abnormal mental condition. Neither Dr. Owens 
nor Dr. Cavanagh spoke in terms of abnormal 
mental condition. Dr. Owens stated that in his 
opinion appellee has a mental illness. Dr. 
Cavanagh gave his opinion that appellee does 
not have a mental disease or illness. When 


asked to define sociopathic personality, Dr. 


Owens stated that it is a mental disease (J.A. 84), 


= 7 - 
but did not once state in his testimony that 
appellee was suffering from an abnormal mental 


condition and the transcript so indicates. 
| 
Hence the only testimony before the 
trier of the facts was whether or not appellee's 


disturbance was a mental illness and the finding 


was made that it was not. 


Since neither expert used the term 
abnormal mental condition, the District court 
could not possibly have made a positive finding 
cf appellee's mental state in terms of abnormal 
mental condion. If he had done so, he could not 
have pointed to the testimony of either Dr. 
Owens or Dr. Cavanagh to support him in those 


terms. 


The District Court could not substitute 
terms that were not used by one of the witnesses. 
The Court's findings necessarily had to pertain 
to the evidence presented for his consideration, 


and the District Court could not sua sponte make 


a finding not supported by the testimony of 


= OS a 


either expert. The appellant's argument suggests 
that the District Court interject an intermediate 
refinement that could not be supported by the evi- 
dence. 

Therefore, appellee contends that the 
District Court made a proper finding that met the 
standards set forth in Leach, when it found that 
appellee was not suffering from a mental disease 
or defect. To hold that some magical significance 
attaches to the use of the term, abnormal mental 
condition, would permit form rather than substance 
to be determinative of an individual's liberty. 


The trier of the facts is ina 
peculiarly advantageous position to determine 
whether a patient has recovered his sanity 
and will not be dangerous as a result thereof. 
Whether or not a specific mental condition should 
be classified as mental illness is a proper 


12 
subject for expert opinion. It is for the trier 


12/ Lyles v. United States, 10° U. S. App. D. C. 
22, 32, 3 57), (dissenting opinion) ; 


Douglas v. United States, supra; Ragsdale v. 
United States, supra. 


2 Be 


of the facts to determine from all the evi+ 
dence whether a patient has recovered his 
sanity as required by 24 D. C. Code §301 (e). 
The standards set forth in Leach are judicial 
standards of a mental condition just as the 
Durham standard of criminal responsibility is 
also a judicial standard. Hence, a determina- 
tion of whether the standards set forth in 
Leach have been met is a question of fact 

or for the trier of the facts and if the Dis- 
trict Court's findings are supported by some 
evidence in the record, it cannot be overturned 


by this Court. 


Dr. J. R. Cavanagh, appelle's psychia- 
trist, is of the opinion that the sociopathic 


personality disturbance is not a mental disease, 


defect or mental condition (J.A. 60, 68). No 
evidence was before the trier of the facts that 
such opinion is without basis or even a minority 
opinion among psychiatrists. Dr. Overholser, 
the Superintendent of Saint Elizabeths Hospital, 


13 / 24 D. C CODE §301(e). 
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has stated that "the concept of psychopathic 
personality is at least in a state of flux 
among psychiatr ste 

Dr. Owens, appellant's expert, never 
testified either on direct or cross-examination, 
thet appellee was suffering from an abnormal 
mental condition. He characterized appellee's 


condition by the term of mental disease. 


Confronted by conflicting expert opinions, 
the District Judge had the duty of deciding which 
opinion was to be given greater weight. Such a 
determination was exclusively within the District 
Court's diseretion and for this Court to reverse 
such findings, the appellant must show a manifest 


abuse of discretion. 


15/ 
In Jones v. United aves, the District 


Judge was placed in an analogous position to the 


14/  OVERHOLSER, THE PSYCHIATRIST AND THE LAW, 
55 (1953). 


15/ Supra, note 6. 


trier of the facts in the instant caer? This 
1 
Court in affirming the lower Court stated: 


"Te mere fact there was con- 
flicting evidence on the issue of | 
insanity as of November 15, does not 
militate against the validity of the 
trial judge's action in holding 
sanity had been established beyond. 

@ reasonable doubt. He had the task 
of comparing the testimony of the © 
two witnesses, their opportunities 
for cbserving the appellant, and of 
deciding which opinion was convincing. 
In most criminal cases where insanity 
is pleaded, there is conflicting | 
expert’ evidence on that issue of | 
fact, which is resolved by the trier 
of the fact when convinced meyons 4 a 
reasonable doubt. 


We think the record sureratenris 
supports the decision of Judge ae 
As we said in Daniels v. Souders 
' The credibility of the testimony 
within the province of the trial Aine 
who saw the witnesses and heard them 
speak. We cannot say that the record 
até aot warrant the inferences and 
conclusions that were drawn.' 


Tf 90,0. ,S. App. .D; C- 298, 300, 195 
. (2a) 780 (1952)." : 


16 / ted States, supra at! 251. 
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Conceding that Jones, applied to the 
commitment section of 24 D. C. Code §301(4d), 
judges of this Court have indicated that similar 
discretion rests with a District Judge when 
determining relcase pursuant to 24 D. C. Code 
§30 G : 

Briefly it is appellee's contention 
that the mere recital ty an expert that an 
individual has a socicpathic personality 
disturbance cannot in and of itself lead to 
a definitive determination of abnormal mental 
condition. To hold contrary would in effect 
abdicate a judicial function to the psychiatric 
discipline - or more specifically to one school 


1 
of psychiatric thou : 


17 / Supra, note 6. 


\Ragsdale v. United States, supra, note 
iB note 9; Russell v. United States, 


supra at 404. 


Cf. Blocker v. United States, supra 
n te Le. 
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The second precondition for release 
is that the individual mst show that he is no 
longer and will not in the reasonably forseeable 
future be dangerous to himself or omiene: 
Appellee contends that dangerousness cannot 
be defined in vacuo but necessarily mast be 
related to an abnormal mental condition, if 


one is found to exist. 


Before proceeding to a discussion 
of the alleged dangerous propensities of appellee, 
the appellee wishes to reiterate that the mental 
disease that resulted in his being found not 
guilty by reason of insanity, to wit: psychosis, 
has not been found to exist since April, 1957 
or six months prior to appellee's trial in 
Municipal Court. Two months prior to his trial, 
after an exhaustive examination by the staff of 


Saint Elizabeths Hospital, appellee was diagnosed 


as without symptoms of mental illness (J.A. 37-38). 


20 / 24 D. C. CODE §301(e)(2). 
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It is reasonable to conclude that appellee 
had recovered from the mental disease prior 
to his trial and acqui = 
The Leach requirement of no abnormal 
mental condition necessarily refers to an 
abnormal mental condition that had resulted 
in an acquittal by reason of insanity. Any 
other interpretation would result in an individual's 
confinement pursuant to 24 D. C. Code §301(d) 


because of a complety unrelated mental disorder. 


A mental disorder that is not the 
eause of an acquittal by reason of insanity 
or a mental disorder contracted subsequently 
to a commitment pursuant to 24 D. C. Code 
§301(d) cannot form the basis for continued 
confinement under the mandatory statute. 

24 D. C. Code §301(e) specifically uses the 
language: 


(e) Where any person has been confined 
in a hospital for the mentally ill 


21 / See Opinion .f Holtzoff, J. (J.A. 103). 
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pursuant to subsection (d) 
or this section . 
Emphasis added. 


ee eee 


DANGEROUSNESS 


The District Court did not err in 
finding that appellee would not be dangerous 
to himself or others in the reasonably for- 


seeable future. 


Appellee contends that any dangerous 
propensities attributable to him that would 
preclude his release pursuant to 24 D. C. Code 
§301(e)(2) must stem from the mental illness 
precipitating commitment. This proposition 
is supported by Starr v. United staeee’ In 
this opinion, Judge Miller speaking for the 
full Court stated: 


A sane person, i.e. one free of 
mental disease or defect cannot be 
confined in a mental hospital under 
24-301 D. C. Code (1951) simply because 
he is thought to be potentially 
dangerous if released. His dangerous 
tendencies mst be attributed to an 


22 / 105 U. S. App. D. C. 91, 264 F.2d 377 
(1958). 


ey ae 


abnormal mental condition if he is | 
to be retained in confinement on that 
account under the Act. 23 / 


Dangerousness must be construed by 


the trier of the facts because it is used in 


a legal rather than a medical contest. | a4 / 


23 / Id. at*93. 


24 / Translating comminity values and policies 
into an operational definition of dangerous- 
ness has been assigned initially to legis- 
lators and then to judges as construers of 
legislative determinations, and not to any 
particular administrative or professional 
group, including psychiatrists. This does 
not imply that psychiatrists as represent- 
atives of their profession or as members 
of the community have no duty to inform 
legislators and judges with regard ito 
making such decisions as the meaning of 
"dangerous to himself or cthers." But 
it dees imply that, when engaged as 
experts to participate in a hearing to 
determine an individual's readiness for 
release, they are not to define "danger- 
ousness," but are, rather, to ascertain 
whether the individual is likely or not 
to engage in conduct which has been 
characterized as "dangerous." Goldstein 


and Katz, Dangerousness and Mental Illness, 
70 Yale L. J. 225, 230 (1960). 
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The District Court applied the correct 
standard established by this Court when it found 
as a question of fact that the appellee would 
not be dangerous to himself or others in the 
reasonably forseeable euteod! 

Regarding appellee's pricr drug 
addiction, Dr. J. R. Cavanagh testified that in 
his cpinion" . . . it would be most unlikely 
that he (appellee) would go back to drug addicticn" 
(J .A. 62-63). After he was informed of appellee's 
past antisocial activity, Dr. Cavanagh gave his 
opinion regarding appellee's future dangerous 
propensities in the following manner: 

I have testified that I do not 

believe that Mr. O'Beirne has a mental 


illness, and, therefore, I would have 
to qualify my answer by saying that as 


25 /| Rosenfield v. Overholser, 104 U. S. 
App. D. C. 322, 303, coe F.2d 34 (1958). 
n. 1: * * * the statuteimposes no 
requirement that the medical witness 
Gixe an absolute guarantee that the 
patient will never again be mentally 
i112 or dangerous. 


239.5 


a psychiatrist, since I feel he has 
no mental illness, I den't think that 
he is likely to go to any of these 
things because of mental illness. | 
What his behavior is going to be 

in the future I have no way of 

Gn. ehy: I have no crystal ball 


This cpinion expressed by Dr. Cavanagh 
is even more persuasive when considered in the 
light of an opinion expressed by Dr. Overholser 
when asked if a peviee seeking release would 


be potentially danerous. 


Although Dr. Owens testified that in 
his opinion appellee is and would be dangerous, 


26 / Q. Now if this woman, who has this 
major mental disease (schizophrenia), 
were released conditionally into the commin- 
ity and met a great number of frustrations 
in adjusting herself in getting along, isn't 
there a probability or possiblity that she 
might explode and even do harm to mere ets 
or to others? 


A. Well, there is that escalate - with 
a great many people, some of whom have never 
been in mental hospitals. I can't make any 
guarantees about permanence, or even about 


conduct. 


Hough v. United States, supra, n. 1, 
ssenting op on). 


noes 


in a letter addressed to the United States 


Attorney, Saint Elizabeths Hospital did not 


so consider appellee on June 1, 1959 (J.A. 39-40). 


Dr. Owens, appellant's expert, expressed 
his opinion that appellee would be dangerous if 
released. When asked in what way he would be 
dangerous, Dr. Owens replied: 

I think that he would become involved 
in some antisocial activities, probably 
beginning with resorting to alcohol. 

(J.A. 82). 

He further stated that in his opinion 
appellee would get involved in such as taking 
checks or writing bad checks, which according 
to Dr. Owens had been demonstrated since his 
confinement in Saint Elizabeths Hospital. The 
basis for this opinion stemmed from hearsay 
reports that were never proven. No proof was 
introduced showing that appellee had taken any 
checks and there was no showing that appellee 
had forged any checks (J.A.77). 
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Dr. Cavanagh stated on many occasions 

that appellee's future conduct whatever form 
it may take can in no way be connected with a 
mental illness or mental condition (J.A, 69). 
Dr. Cavanagh was of the opinicn that appellee 
has only a behavior problem (J.A. 68). | 


In conclusion it can be said that 


both psychiatrists agreed that appellee is 
sociopathic, antisocial type. However, the 
two experts failed to agree on the "abel" 
that should be placed upon such diagnosis. 

Dr. Cavanaghs's opinion was that a socivpathic 
personality disturbance did not fall into a 
disease, defect or mental condition classifi- 
cation, but was a behavioral or emctional 
wealkmess. This classification was conceded 
by appellant's psychiatrist to be the opinion 
of other experts and his colleagues on the staff 


of Saint Elizabeths Hospital. 
| 


Appellee's psychiatrist opined that 


since appellee was not suffering from a disease, 
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defect or mental ccndition, he would not be 
dangerous as a result of any mental disease, 


defect or mental ccndtion. 


It was upon such evidence the 
District Court made its findings of fact that 
appellee had recovered his sanity ard would not 
be dangerous to himself or others in the reasonable 
future. For this Court to hold that there was a 
manifest abuse of discretion on the part of the 
District Court would not only remove all substance 
from the statutory provision that: 
The Court shall weigh the evidence 
and if the Court finds that such person 
has recovered his sanity and will not 
in the reasonable future be dangerous 
to himself or others, the Court shall 


order such person unconditionally 
released from further confinement in 


said hospital. e7_/ 


but also a abaai so ap own discretion for that 
2! 
of the District Court. 


27 ae 24 D. G. Code §301(e). 


sdale v. United States ra at 315,. 
(concurring sepinton)s Russell a nited States 


pei me » (coneurring opinion). 


Tt 


THE FINDINGS OF THE DISTRICT COURT THAT! THE 
SUPERINTENDENT OF SAINT ELIZABETHS HOSPITAL 
WAS ARBITRARY AND CAPRICIOUS IN REFUSING TO 
CERTIFY APPELLEE FOR RELEASE BECAUSE THE 
OFFICIAL ATTITUDE THAT SOCIOPATHIC PERSON- 
ALITY WAS NOT A MENTAL ILLNESS WAS CHANGED, 
WERE NOT ERRONEOUS OR AN ABUSE OF DISCRETION. 


The only evidence introduced at 
appellee's trial in the Municipal Court indica- 
ting that appellee was suffering from a mental 
illness was the diagnosis of District of Columbia 
General Hospital. The diagnosis was that during 
the period of appellee's confinement in| ead 
hospital, he was suffering from a psychosis 


(J.A. 38-39). | 
| 


Since April 17, 1957, the date appellee 
was discharged from District of Columbia General 
Hospital, he has never been diagnosed at any time, 
by any psychiatrist, as psychotic. 3 


The mental illness precipitating the 


subsequent findings of not guilty by reason of 
insanity was psychosis and appellee's commitment 


Dae rapes 


to Saint Elizabeths Hospital was based upon 
the Municipal Court Judge's finding on undis- 
puted testimony that at the time of the offense 


for which appellee was on trial he was psychotic. 


Approximately two months prior to 
the appellee's trial, he had been discharged 
from Saint Elizabeths Hospital, as not mani- 
festing any symptoms of mental illness, and as 
being without mental disorder (J.A. 37-38). 

It was with the above discharge diagnosis on 
his hospital record that appellee was returned 
to Saint Elizabeths Hospital on October 19, 
1957. 


Within a fortnight of appellee's 
commitment he petitioned for a writ of habeas 
corpus (Habeas Corpus 116-57) said writ being 
denied because the return and answer thereto 
stated that the staff of Saint Elizabeths 
Hospital had not had sufficient time to determine 


appellee's mental condition (J.-A. 123). On 


November 18, 1957, six days after the appellee's 


ee 


petition had been denied, the Superintendent 

of Saint Elizabeths Hospital administratively 
changed the classification of sociopathic 
personality disturbance. After November 18, 
1957, the policy of the hospital was that 
sociopathy would be regarded as a mente! 
disorder. Appellant's expert testified that 

the date selected had no scientific significance 
or basis, but rather was purely happenstance 


(JGAS 92). 


On October 20, 1958, one year after 
appellee's commitment, the hospital diagnosed 
appellee as suffering from a sociopathic 
personality disturbance stating inter alia 
that appellee had manifested a pattern of 
antisocial behavior over a period of more than 


twenty years (J.A. 121). 


The appellee thus found himself in 


the position of a man diagnosed as sociopath, 
a condition which was not the basis of his 


acquittal by reason of insanity, and confined 


Ste ae 


to a mental hospital probably for the rest of 
his life solely because on November 18, 1957, 
one month after his acquittal, the official 


view of Saint Elizabeths Hospital was changed. 


Discussing this policy change, Judge 
2 
Burger has stated: 


The courts, of course, have 
neither concern nor control over 
the nomenclature or diagnostic 
terms of the medical discipline. 
To the extent that such nomencla- 
ture constitutes a form of "shorthand" 
language to facilitate communication 
within the profession it is of no 
concern to anyone outside. 


eee He HH 


Standards which are to be relied 
on by judges and juries, by their 
very function should not be subject 
to such wide variation from case to 
case or witness to witness or month 
to month. Evenhanded justice cannot 
be measured out with a "rubber" 
yardstick. 


The deleterious result of the clinical 


reclassification is made even more manifest by the © 


29 ( Blocker v. United States U. S. App. 


Cc; BOL, (concurring 
opinion) 1961. : : 4 


ee ae 


testimony of appellant's expert, Dr. Owens, 
that had the change of nomenclature been made 
after appellee was diagnosed as a sociopath, 
he would have been eligible for unconditional 


release pursuant to 24 D. C. Code 301(e). 


Q. * * * Now, if the hospital had. 
reached his case prior to November 
18th, he would have been discharged 
as without mental disorder, would 
he not have? 


That was the hospital policy 
(J.A. 91-92). ! 


This change in nomenclature was 
tantamount to an ex post facto or retroactive 
administrative decision depriving appellee of 
his liberty. " .. . confinement in a mental 
hospital is as full and effective a deprivation 


30 
of personal liberty as is confinement in jeii." 


Appellee's continued confinement, 


predicated upon a retroactive application of 


30 / Barry v. Hell, 68 App. D. C. 350, 98 F.2d 
222; aos (i938). | 


eS sa 


an administrative change in clinical classifica- 
tion, runs athwart basic standards of justice. 
Notwithstanding the fact that we are not dealing 
with a statute, the retroactive effect of the 
policy change by the Superintendent of Saint 
Elizabeths Hospital had the same impact upon the 
appellee as a statute. Retroactive administrative 
action is no less countenanced by the courts than 
are retroactive a 

Even more gravity attaches to such 
retroactive application when coupled with the 
fact that the mental condition that appellant 
used as'a basis to confine appellee was not the 
condition precipitating his confinement pursuant 
to 24 D. C. Code 301(d). 


For this Court to permit a change in 
an expert's opinion to have the full force and 
effect of a rule of law resulting in an individual's 
deprivation of liberty is clearly violative of 


1 / I. Davis, ADMINISTRATIVE LAW TREATISE 
1. a8 (1958). 
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due process. Leach v. United States, supra, 
where the change in policy made its debut, 
| 


does not give validity to the 2ppellent's 
action. In that case the patient sought the 
benefit of the change in policy, and also, 
Leach was found insane because of a sociopathic 


personality disturbance. 


Appellant's continued refusal to 
certify appellee's release pursuant to al D.C. 
Code 301(e) cannot be justified by interpreting 
Leach to permit confinement for "lesser Aneludable" 
mental ailments because in the instant case no 
evidence was introduced in this hearing or in prior 
hearings that shows any connection between appellee's 
present sociopathic personality disturbance and 
the psychosis that predicated his acquittal by 
reason of insanity. 

Appellee was committed by virtue of 


a psychosis in 1957. Once that mental condition 


was cured or removed, the basis for his! commitment 


disappeared, and appellee should have been 
released. It can also be noted that the 
particular condition of appellee which 

the hospital now relies upon to commit him 
would not have justified his ccmmitment on 
October 18, 1957. 


The finding by the District Court 
that the Superintendent of Saint Elizabeths 
Hospital was arbitrary and capricious in 
restraining appellee after the November 18, 
1957 change in classification and the diagnosis 
that appellee was no longer psychotic, has 


not been claimed by appellant as error. 


It is earnestly submitted that 
appellant has conceded the first finding 
by the District Court that the Superintendent 
of Saint Elizabeths Hospital was arbitrary and 


capricious (J.A. 107). Since appellent has 


lies 


not seen fit to contest this finding, this 


Court should be constrained to affirm the 


| 
order authorizing his unconditional release. 
| 
| 
CONCLUSION 
Wherefore, it is respectfully submitted 
that for the reasons set forth in appellee's 
argument, the order of the District Court 
| 
granting appellee's unconditional release 
be affirmed. 


